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Preface

Insider trading has captured the public’s imagination more than any other
white collar ¢crimie in recent history. The regulation of insider trading 1s
an important issue i1 securities regulation. Today, virtually every country
with 4 major stock market and countries with dL‘\r(_lUp]llR stock markets
have adopted, or arc actively considering, provisions outlawing insider
trading.

Prior to 1998, insider trading was viewed and treated more as 4 crinunal
offence. The legislation forbidding insider trading provided only crimnal
sanctions and did not attempt to provide a civil remedy for the shareholders
who may have suffered loss as a result of the insider’s acuvines. Such
approach has been critcised. Tt is surely inappropriate to cast the criminal
law as the sole legulative vehicle for the regulation of nsider dealing. The
American expericnce illustrates that cival liability 15 2 much more potent
deterrent to insider dealing.

The Securities Industry (Amendment) Act 1998 which came into force
on 1 April 1998 introduced far-reaching changes to the law on insider
trading. The new insider trading laws broaden the net insofar as people
who can be regarded as “msiders” are concerned. Any person who possesses
inside information is an ‘insider” and 15 prohibited from trading m the
relevant sccurities. A person who possesses inside nformation 15 also
prohibited from communicating that information as he would be regarded
as a “tipper’. The new definition of ‘insiders” also extend to the appee, ie
the recipient of inside information. Civil remedies are introduced to the
array of weapons against insider trading by the amendiment and are now
available to victims of insider trading. The Securities Commission has also
increased its powers of enforcement and expanded the disclosure
requirements.

The widening of the insider trading regulanons was a racical departure
fromt the previous msider trading regulatons. The objective of this book
is to promote awarencess of the insider trading legislation as contuned in
Division 2 of Part IX of the Securities Industry Act 1983. Ch |p[u- 1 covers
what insider tmduh, is and why it should be curbed. Chapter 2 discusses
how conumnon law remedies deal with insider trading followed by Chapter
3 on inader trading legislation. Chapter 4 sets out the criminal sanctions
and civil remedies provided by the insider tradimg legislation. Chapter 5
discusses the various defences.

As the prinary protection against misuse of insider nformation 15 the
immediate and full disclosure by companies to which the insider information
relate, such disclosure is implicit in insider trading regulations and may also
facilitate enforcement. [ have also taken the opportunity in Chapter 6 to
discuss the disclosure regime imposed on the insiders as @ measure to curb
sider trading.




Vi Preface

So far as possible 1 have stated the law as at 31 July 2000. T welcome
comments from readers on omissions or errors, the responsibility for which
15 entirely mine,

In conclusion, it is my pleasant duty to express heartfelt thanks to all
those who have in one way or another assisted me in the course of the
preparaton of this book. My heartfelt thanks go first to Mr Patrick Yeoh
Chong Swee of PFA Corporate Services Sdn Bhd for understanding my
personal endeavour and his encouragement

T am alsa grateful to Dr David Kelly of Statfordshire University for his
guidance and comments, and Professor Michael Adims of University of
Technology. Sydney, Australia for his encouragement and assistance.

My thanks to friends in the Securities Commission and Kuala Lumpur
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they will forgive me for not mentioning them by name.

[ should also express my gratitude to Ms Julie Thomas of Malayan Law
Journal Sdn Bhd for her insistence in publishing this book.

Most of all, I thank my parents, my wife, Catherine Chan Lai Peng,
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Chapter 1

Insider trading

1.1 Introduction

Insider trading, or msider dealing. to many 1f not most people, conjures
up a pictire of a slick and rather smooth *City Tmaking a ‘killing” on
the Stock Exchange on the basis of 4 tip some buddy of his has given
him over lunch. Insider trading has captured the public’ imagination more
than any other white collar crime in recent history. Insider trading achieved
wide-spread notoriety in the 1980s with the US Securities and Exchange
Commission’s (‘SEC”) cwvil cases and the US Deparmient of Justice's eriminal
cases against Michael Milken and Ivan Boesky which inspired even
Hollywood's imagimation with the movie “Wall Street”. Ivan Boesky had
to pay over $100 million 1 fine and disgorged profits and was convicred
and sentenced to imprisonment for three years. Michael Milken who
pleaded guilty in April 1990 to six felony counts sumultancously agreed
to pay $600 mullion m disgorgement and penalties ta settle securities fraud
charges. The Recruit Cosmos scandal in Japan brought about the downfall
of the Takeshita government. In Europe, the Guinness scandal gave a new
urgency to developing a European-wide ban on insider trading.

In the US, the principle that insider trading is wrong was well-estabhished
long before the passage of federal laws. In 1909, the US Supreme Court
in Strong v Repide! held that a director of a corporation who knew that
the value of the stock of his company was about to skyrocket comumitred
fraud when he bought company stack from an outsider without disclosing
what he knew. The US criminalised insider trading in the 1930s, The US
Congress passed the Secunities and Exchange Act of 1934 nuaking 1t a
criminal and avil offence to commit a fraudulent or deceitful act when
trading sccurities. The law of msider trading in the US only truly began
to develop in the 19605 with the semingl decision of the SEC in Re Cady
Raberts & Co® where it was clearly established that the obligation not to
engage in insider trading rests on two principal elements:

[Flirst. the existence of 4 relatonship giving access, directly or indirectly. to
information nrended o be available only for a corporate purpose and not
for the personal benefit of anyone, and second, the inherent unfarness involved

1 213 US 419 (1904)
2 40 SEC 907 (1961), p 912




2 The regulation of insider trading in Malaysia

where o party wkes advantage of such information knowing 1t 1 unavalable
to those with whom he 15 dealng. . Intmacy demands restramt lest the
uninformed he exploited.

The UK waited unal 1980 to take similar action with Part V of the
Compames Act 1980.7 Tn Malaysia, insider trading was criminalised
1966 when the Companies Act 1965 ('CA 1965") came into force on 15
Apnil 1966,

The regulation of insider trading is an important issuc in securities
regulation. Today, virtally every country with 1 major stock market and
countries with developing stock markers have adopred, or are actively
constdering. provisions outawing msider trading.”

This chapter examines what msider trading 1§ and why insider trading
should be curbed,

1.2 What is insider trading?

Traditonally, insider abuse has involved individuals who are connected with
the management of companies, rather than the smooth operators conjured
up i the popular press. [tinvolves the deliberate exploitation of information
(obtained by virtie of some privileged relstionship or position) in dealing
m securities, or other property to which the information relates. In other
wards, it nvolves ‘taking advantage” of an opportunity to profit which is
not available to others and from whom, directly or indirectly, the profit
will ‘he raken.

In cconomic sense, insider trading miay be deseribed as trading which
35 based on an imbalance of information. resulting i one party to the
transaction having an advantage over the other party and possibly over the
public in general. People have been kg advantage of others through
the use of nside mtorimation since the dawn of civilisanon. The gift of
‘greater knowledge” or insight was counted as a blessing and certainly
brought no disgrace to those who benefited by its use over those ill-
mformed and dispossessed.

Such informational asymmetry may oceur in a wide variety of transactions,

be they business or private or be they face to face or dealings on an

3 PartV of the Companes Act 1980 which come into foree on 23 June 1980 by virtue
of the Companies Act 1980 (Commencement) Order 1980 (S1 1980743 For the
fustorical background of the tnader dealing regulition’ i Britan see Brazier G,
Incider Dealing: Lare and Regulanion. (1ondon: Cavendish, 19961, pp 89=105. The current
UK qisider trading legislation & contained i Pirt V' of the Crininal Jugtice Act
1993

B

When the Companies Act 1963 (revised in 1973 as Act 125) (‘CA 19637 came nto
force on 15 April 1966, see CA 1965, s 13202)=() of thie original CA 1965 prior
o the amendment in 1985,

Sce Pite, H and Hindson, DB, *Gaties withoiit Frontier: Trendd m the International
Response to Instder Trading” (1992) 55 Law & Contemp Prob 199,

o

k

cc

st
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organised and impersonal market.” The purchaser or vendor who has no
knowledge of the nformation can only rely on the stipulations of the
contract for legal protection in relation to the faces unknown ta him. [nsider
trading is, m one sense, a problem of non-disclosure. 1f there are no such
stipulations, the common law rule is thar failure to disclose 1 material fact
which might influence a prudent contractor does not give the right to
avoid the contract.” English common law has in most instances demed
contractual relationships the somewhat romantic notion of equality of
information. It is up to each party to negotiate the terms they want in
€ CONLract.

Inits legal sense, the phrases ‘isider dealing” and “insider trading’ have
been given a more specitic application than that accorded by the cconomists
and only encompass dealing in corporate sccurities. The legal coneept of
insider trading can be seen to have four constituent parts,

First. the insider concept relates to the corporate setang. the word
‘insider’ being one which conveniently describes those who are likely ‘to
be in the know' abour significant corporate mateers.

Secondly, the concept applies to that knowledge which may be guined
not only by corporate misiders® but athers who forge a relationship with
an insider or his company (eg by virtue his employment, office or profession
and those who have been tipped off by the insider).

Thirdly. that knowledge must be confidential w that it 15 information
which is unavailable publicly. e information that has not been made public
insider information.

Fourthly, the cffect of that informaton 15 thar when it is available it
will affect the price of the secunties concerned, ie information which
would have a significant effect on the price of the securities — price-
sensitive informanon such
contract secured

Thus a very generalised atcempr ar defimng the criminal offence of
insider trading would be along the following lines: it i the buying or selling
of transferable securities relating to 4 company by a person who by virtue
of his position is in possession of spectfic infarntation which relates to those
securities that iy not generally known bur which would be likely, if made
public, to have a ugnificant cffect on the market price of the securities.
Hence, what is prohibited is the use (or rather the misuse) by people, who
as company officers or employees or as professional advisers, aval themselves
of knowledge in the course of their work or by reason of their office, of
confidential information to deal to their own profir in 4 company’s securitics.”

dividend cuts. extraordinary gains and profitable

6 Bg Laidiaw v Onan 15 US (2 Wheat) 178 (1817) concerming the wse of advanced
knowledge in the twhacco market and Bell v Lawe Brothrs Lid [1932] AC 6] for
dealing i land

7 See Bell v Lever Brothers L1d [1932] AC 161

8 le directors

9 Sealy, LS, Cases wnd Matetials i, Company Lav, {Landun: Butterworths, 6ch Ed. 1996
P 597

employees and shareholders
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The mere taking of advantage of superior knowledge whether gained by
superior ability and analysis or just through mere good luck will not
amount to insider trading.

A straightforward example 15 that of a dircctor of a company who
purchases shares before the tmminent announcement by a company of a
particularly profitable year. Such news i likely to force up the marker value
of shares in the company, making them more expensive to acquire bug also
more profitable to sell. His advantage is that he gets the shares at a lower
price than that which they will command when that information is publicly
available. Another example of such an advantage is a director of a merchant
bunk advising a company in the process of mounting a take-over of another

company who acquired some shares of the target company n advance of

the bid announcement.

1.3 What is wrong with insider trading?

In essence, insider trading is about stealing a march on the stock market.
Tn terms of common law contract it may legitimately be asked: “what is
wrong with that? since normal contractual terms are cavear empror. Does
insider trading do sufficient harm to justify that it should be regulated?
There has been a good deal of academic argument i relation to the
question of whether insider trading should be prohibited. !

The various justificanions offered to support the prohibition on insider
trading include:

(1) that of farness, based on the proposition: that market participants
should have equal access to information from an issuer of securities
— 'market fairmess” argument.'! In the US this justification is known
as the ‘equal decess’ theory!” and the American commentators call it
the concept of ‘market egalitarianism’;

that of fiductary dury. based on the proposition that a person who
acquired information from the privilege position he occupied should
not make use of it to his own advantage without the informed
consent of hus beneficiaries. In the US, this is known as the ‘fiduciary
duty” theory

(2

107 For the theoreticl considerations an regulation of msider dealing. see Suter, JAC, The
Regudation of Iusuler Dealing in Briain, (London: Butterworths, 1989, pp 1449 and
Hope, K and E Wynueersch (edsi, European Instder Dealing — Law and Practice, (Lonsdon
Butterworths, 1991), pp 362

11 See Suter, n 10, above, pp 38—+

12 See Brudney, V, “Jusider, Outsider, and Imumunuml Advantages umlcx the Federal

cutines Laws' (1979) Y3 Hary L Rev 322, p 334, Scheppele, KL, * IS just. not
night™ The Ethics of Insid Trading’, (1993) 56 Law & Contenp Prob 123: und Re
Cady Rolerss & Co 40 SEC 907 (1961

13 See Loss, L. “The Fiductary Concept a5 Apphed to Trading by Corporate " Insider” in
the United States” (1970) 33 MLR 34: Chigrella v US 445 US 222 < and Dirks
o SEC 463 US 646 (1983)

g

e o R oy cammnee



Insider trading 5

%y (3) that of economic efficiency, which suggests that insider trading 15
at damaging to the efficient operation of the financial market;'t

(4) that of corporate injury. based on the proposition that insider trading
10 injures the company which issued the securities, the shareholders
a and investors who deal with insiders:'®
1© (5) that it 1s contrary to good business cthics and morally wrong, based
0 on the principle that the confidential information 1s not for the
er personal use or advantage of the person entrusted with it but belongs
ly o the company which possesses it and for which he holds and
ar accordingly if he uses such information and gains as a result he has
o beconte unjustly enriched.' In the US, this justification 15 known as
of the ‘misappropriation” theory or ‘property-right’ argument."” If insiders

are allowed to make use of their inside knowledge. there would be
no ‘level playing field" whereby all investors operate on the same
basis. The fact that insider trading 1s regarded as dishonest behaviour
may well be the long-standing common law cencern to prevent

L unjust enrichinent and to forestall situations where people with
3 fiduciary or quasi-fiduciary obligations are able to take advantage of
i their favoured position. This was the approach taken during the initial
r development of regulation curbing insider trading.'
£ Probably the main convincing justification for controlling insider trading
is that it has a perceived. adverse effect on confidence.”” According to
" this view, it does not matter whether insider trading has a detrimental
effect on the operation of the market or the fortunes of the issuers
5 because, if enough opinion-forming individuals consider that it 1s wrong,
N insider trading will alienate investors and potential investors, with adverse
" consequences for society as a whole, It is based on the theory that nsider
¢ trading undermines the confidence which investors should be able to
have in the market — ‘loss of confidence” argument. The policy objective
5 of insider trading regulations in Malaysia has recently been reevaluated to
i
i

=

See Suter, 1 10, above, pp 22-32; and UK White Paper, Company Law Refornt, (Londor:
7 HMSO, 1973 Crand. 3391)
DD, ‘Insider Trading’, (1975) CLIP 83, p 86 and the argument - Diamond

v Orcamuno 24 NY 2d 494 (1969).

o

16 See The Justice Repore on Insider Trading. (London: Justice, 1972) para 3; UK White
) Paper, Company Law Reform: (London: HMSO, 1973 Cmnd. 5391); Prentice, n 15,
¢ above, p Y2 and the Singapore case of Public Prasecutor ¢ Allan Ng Paly Mg (1989)
i 1 MSCLC 95,260,

17 See US v O'Hagan 117 STt 2199 (1997) where the US Supreme Court explicicly

adopred the misappropriation’ theory of insider trading.

18 See origmal CA 1965, s 132(2)~(4) and UK Companies Act 1980, 5 68(}) which
1 concentrted on punishing persons who abused  confidential iduciary duey by misse
t of acquired in from the company. See also Re
: Cady Rolierts € Co 40 SEC 907 (1961)

19 See Rider, B and Ashe, M, Iysider Crime — The New Law, (Brstol: Jordan, 1993

. PP
! 5-6; and Suter, n 10, above. pp 3738 Ashe, M and Counsell. L. hisier Tiudie.
Tolley, 2nd Ed, 1993). p 21: Pidlic Prosecitor 1+ Alkan N Pole Meng (1989) 1
95,260 at p 95,272,
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focus on the need to protect the integrity of the securities market.™ As
Professor Loss asserts, ‘the very preservation of any capital market depends
on liquidity, which rests in turn on the investor’s confidence that current
quotations accurately reflect the objective value of his investment*! The
theoretical basis of the European Community Directive on insider trading™
is firmly based m the view that insider dealing undermines the confidence
which investors should be able to have in the market.”

1.4 Arguments for insider trading

However, there are discordant views.>* In the 1960s, some cconomists and
others propounded the view essentially that there was nothing wrong with
insider trading. The classic version of the case was made by Professor Manne
in 19662 His arguments concern both investor protection and market
protection,

He argues that:

(1) investors are not hurt by insider trading” since they would have
made the transaction at the same price with a non-insider as well
(in the context of stock market dealing the insider’s presence in the
market will have no causal bearing on the decision of others to
trade in the market™), ic thesis of insider trading as *victimless crime’;
and

(2) market and economy supposedly gain from insider trading because
it enhances the production of good news within the firm and further
the dissemination of price-sensitive news ensures accuracy in the
pricing of the affected securities, ™ ie the dissemination of information
argument. [t 1s argued that insider trading actually benefits a securities
market because it ensures that the market price of affected securities

o
&

Sectities C ‘R 1 of the Regulatory Framework — Some Lessons
for Malaysia® (1997 Annual Repore) (hep//sc.com.my/ bt publications/ annual
1997_bm/fearure_01.hml)

Loss, n 13, above, p 36

The Council Direcave of 13 November 1989 cowordinanng regulations on' msider
dealing (89759 ) [1989) Q) 1.334/30

Ibid, the Preamble, Recicals 9 and 10

24 See Newkirk, T anid MA Robertson, ‘Speech by §

R

o
-

Statt Inuder Trading — A US

P | l6th Inte 1 Symp on Economic Crime, Jesus College,

Cambridge, England. 19 Seprember 1998 for a summury of the pro-msider trading
argument (http:// wwwisec.gav/news/speeches/speh22 { hom).

25 Manne, H, Insider Trading and the Stock Marker, (New York: Free Press, 1966)

26 Ibid, p 61, "that insider’s gain is not made at the expense of anyone’ He argues thut
only speculative teaders would suffer froms insider dealing,

27 See also The Justice Report, n 16, ahove, para 2

28 Manne, n 25, above, pp 77-110. This view is adopted by those who accept the
efficient market theory, see eg Easterbrook, FH, ‘Insider Trading, Secrer Agents.
Evidentiary Privileges. and the Production of Informaton’ (1981) Sup Cr Rev 309,
at p 326,
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moves in the appropriate direction thus ensuring accuracy in the
pricing of the sccurities so traded. That is msider trading enhances
market efficiency through signalling. This approach was further
developed by cconomic literature in new fields such us economics
of information, economics of agency and property rights analysis.*

In addition, he views insider trading as in face the only form of
compensation which can adequately compensite managers for their
entreprencurial skills.

Most recently, these arguments have Tost much of their appeal not only
in securities law theory, but also in the law and economics debate.’ In
fact, allowing insider wading results i compensation packages which are
difficult to evaluate both for the sharcholders and the directors, and may
lead to unwelcome monitoring costs, to moral hazard (in the case of bad
news) and to free rider situations. = Also, the dissemination of infurmation
argument does not hold in view of the increasing number of carly disclosure
rules, both by law and in stock exchange practice.™

1.5 Conclusion

The traditional pro-legislation argument. focusing on the confidence of the
investing public has ganed new force as a result of the fact and the amount
of public attention and reaction to the highly publicised insider wading
scandals of the 1980s. It is argued that even if public fears of bemg hurt
by insider trading were unfounded. loss of confidence on the part of the
investing public as a reaction ta insider trading is an cconomic fact. "
At the present tune, as markets have become more mternational

character, they have also grown more competitive, the failure of any
jurisdiction, which wishes to attract ivestors ro its stock market, to prohibit
insider trading will not assist its credibility amongst the nternanonal
investment community. If the market 15 perceived as unsafe, then foreign

29 Manne, n 25, above: and Score. KE. ‘Insider Truding: Rule [0h=5. Disclosure and
Corporate Privacy’ (1980) 9 | Leg Stad 801, Carkeon. W and DR Fischiel, “The
llrguhnm. of nsider Trading” (1985) 35 Sun L Rev

30 Manne. n 23 pp H-160

31 See e Fenn, P McGuire, A arid Prentice, D, Informiaton Inbalance and the Securties

Markets' and Schoudr, H, *lnsder Regulation and Econonuce Theory” i Hopr and

Wymeersch. gpair., n 10, above, pp 3-38, and Suter, n 10, above, pp 1449 Sce slo

Newkirk and Roberrson, n 24, above, for a sumnury of the debate aganst pro-

insider trading argument

See Hopt. KI. “The European Insider Dealinig Duumr in Hopt dind Wymeerseh

(eds). 11 10, above, p 130; and Suter. n 10. above, p 3.

Ibid: and see Semaan, |, Freeman, MA and Adanys, MA. 'h Insider Tradiing 9 Necessary

Evil for Effictent Murkets®: An Internanonal Compatative Analysis’ (1999) 17 Co &

Sec L] 2200 for & summury of the various angumencs for and against msader trading

regulations.

34 See Hopt, i 32, above: und Rader and Ashe, n 19, above. pp 36

@
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investars will not take the risk of entering it and if it is perceved as
unregulated, foreign states will be wary of it. Very simply there is an
increasing trend, with the globalisation of securitics markets. to expect all
participants to play by the same rule. Both the fairness argument (which
is embedded not only in the securities regulations, but also i most of the
secunties and capital market regulaton systems of most countries) and the
demand for a level playing field are winming through:

Insider trading 15 thus regarded as morally wrong, unfair in itself and
damaging to the confidence of mvestors in the mtegrity of the securities
markets. Those close to the company must not be allowed ta abuse their
position by making use of confidential information. which concerns securities
of that company and which is in their possession solely through their
employment or other relationship. to some personal advantage, It 1 one
form of unfur market trading contrary to the concept of a free and honest
functioning of the market and economically dangerous and that the law
should forbid. * Lord Lane CJ in Attomey Generals Reference (No 1 of 1989)7
had no qualms in branding it ‘cheating’. ™ Most jurisdictions have taken,
or are in the process of taking, steps to prohibit insider trading as a measure
of promoting confidence i the integrity of the markets.”

35 See Ashe and Counsell. n 19, above. p 22; and Pitt and Hardison, n 5, above, p 202,
36 See Ter, KL and Tay, SK,'A Comparative Study of the Regulanon of Insider Trading
w Swgapore, Malaysia, Australia, Englind and the United States [1987] 1 ML] ¢
Pillai. P Insider Trading 1n Singapore and Maliysta” (1976) 16 MALR 333 The Justice
Reporr, 110, above. and Levite, A A Quesnion of lnregrity: Promoung Investor
Confideace by Fighting Insider Trading, the "SEC Speaks’ Conference, 27 February
1998 (heep:/ A wwwisec.gov/news, speeches/ speh 202 oxt)

[1989] BCLC 193, ar p 198,

See also Levier, 0 36: ahove.

See Piee and Hardisom, n 5, above, for 4 discussion of the principal facrors which
Appear to motiate most counaics to crack down on insider trading and the varying
approachies t insider dealing regulation. and Ashe and Counsell, n 19, above, p 22

]
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Chapter 2

Common law remedies

Since it is widely recognised that msider trading should be curbed. an
important issue for the regulation of nsider trading 1s the provision of
appropriate sanctions or remedies for violation as an effective deterrence
against the commission of this detrimental practice. The two principal ways
in which insider trading 15 regulared are the common law remedies and
statytory regulanion, e Part [X, Diviston 2 of Sccurities Industry Act 1983.

2.1 Common law position

At common law, civil labilities may arise n the law of contract, tort or
through the application of fiduciary principles. The essence of insider
trading is dealing without disclosing relevant information that the dealer
possesses.

Under the law of contract, i the absence of express stpulation. the
general rule of caveat émptor applies. There 15 no obligation for the contracting
parties to disclose ficts that might influence the mind of 4 pradent contractor.
Non-disclosure or silence atfords relief only in three instances:

(1) where silence distort 4 positive representation;’
(2) where the contract requires wbermimar fides® and
(3) where there is 4 fiduciary or confidential relationship.’

Under the law of tort a person cannot be charged with fraudulent non-
disclosure of information iff he was under no duty to disclose 1. And
equity turns on certain special relationships borne of confidence and
proximity to impose exceptional obligations on those involved.

It was perhaps natural that early English cases which grappled with the
problem turned, typically. ou the question whether the parties to. the
transaction were 1 4 fducary relationship.

1 See Oukes v Tingnand and Handing (1§67) LR 2 HL 335, at p 342
2 Eg contracts of msutance.

antricts of suretyship and contraces to marry. Contacts
for the sle and purchase of securiies do mot figues in chis exceprion

3 See Moody v and Hyre [1917] 2 Ch 74 it p 88,

4 See Mooware Mereanetle Co Lird v Tnwlunge [1976] 2 All ER 641, ar p 645

9
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2.2 Breach of fiduciary duty
It a¢ trite law that dircctors are fiduciaries.” As o fiduciary, a director:

(1) must not place himself i a position where there is a conflict between
his duty to the company and his personal miterests or duties of others
— i the "no-conflict” rule.” He who owes fiduciary duties to one
person 18 not allowed to put himselt'in a position where his duty to
that person conflicts with his duty to another person;”

must not make any secret profit out of the posiion as director — i¢
the secret profit” or 'no-profit’ rule.¥ Any secrer profit which accrues
to the directors m breach thereof. must be disgorged and accounted
for to the company.” even though the directors may have acted
honestly."

(&)

What is more, it 1makes no difference that the company may not indeed
have benefited from the action, or could not atself have obtained the
benefit!! or that the benefit was obtaned by the directors’ own skill,
efforts or funds."”

Percival v Whight'" established conclusively that directors owed a fiduciary
duty to the company and not to the shareholders individually or collectively,
a fortiori. to a third party who has not yer become a sharcholder.” not
to use confidential informanion acquired by virtue of therr position in the
company to derive personal benefic. And it s tolerably clear that the
reasorung in cases such as Regal (Hastings) Led v Gulliver and Boardman v
Phipps would compel disgorgement by directors of any profit made from
msider trading on the basis that corporate information is corporate property
and its use for the benefit of the inader or anyone else renders the profic

For wderled discussion of directors” dutie:
{Londan: Burterworths. 4th Ed, 1998, pp
of Modernt Conipany Law; (Londoiit Sweet
6 See Abenfeen: Railia
See Re [k & H

e Tarrar. JH o al. Farmar' Conpany Law,

128 and Davies. PL. Gowerk Princples

Wooth Bd, 1997), pp 398657

v Blakie Hros (1854) 1 Mucq d61, HI

e [1902] 1 € 488, CA

See Keeelt v Saundfond (1726) Sel Cas Ch 61, Bray o Fond [1596] AC 44 Regal (Hlastings)

Lai v Galliver [1967] 2 AC | 34n [1942] 1 Al ER 578, HL. For the specul problent
created by o dinectors use of Corparate Property. Oppostunity of information. see
Ragal case: Cook 1 1 [1916] 1 AC 554, PC; Sealy, LS. Casee ad Matevials in
Comipany Law, (London: Butterworths, fth Ed, 1996) p 296 and Davies. n 5. above.
pp 616=018 and 647645,

9 See Boston Decp Sea Fishing: Co v Auselt (18881 3 Chly 330,

11 Regal case. This rule has given rise to the

“corporate upporeunity doctrane, See Farrat,

above, pp 416420 wnd Disvies, n 3. above, pp 615622 and. the cases discussed:
Cook 1 Decks [1916] 1 AC 554, PC, Camadian At Serviee Lad ¢ €' Malley (1973) 40
DUR (3d) 371 Indestrial Development Conssanes Led v Cooley [1972] 2 All ER 162,
Buardman v Phipps [1967] o TILE [1966] 3 All ER 721 dsfand - Export Finanee
Lid v Usnna [1986] BCLC 460

2 liid, but Commonsealth authorities have decided atherwise, see Poso Silver Anes Lid.
o Coopper (1966) 58 DLR (2d) 1. 4 Canadian Supreme Court case.

13 [1902] 2 Ch 421

14 Ihad. ac pp 426—427
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made recoverable by the company. ™ although the company sutfers no direct
loss. Loss to beneficiary is not a condition precedent to a fiduciary’s
accountability." Thus, the company could bring an action under the rule
in Foss v Harbortle'™ to recover from the directars any profits made as a
result of insider trading, though this would result in the company having
an unexpected windfall since ar has suffered no loss. A great advantage of
the civil suit brought by the company for breach of fiduciary duty 1s tha
it does not have to show that 1t has suffered loss, simply that the insider
fiduciaries have made an undisclosed profit.

Insider trading in most instances however, does not involve the company
trading in 1ts own shares, '™ the basic question at conumon law hence turns
upon whether the sharcholder and others. who bought or sold shares from
orto an insider has a remedy against the insider. The courts since the Percival
case are reluctant to imply that directors and other agents of the company
owe anything other than' duties created by contract to the shareholders
or potentidl shareholdeérs. " Thus, in the absence of fraud, it was not open
to sharcholders to recover damages against a director whose dealings with

re

the sharcholders were based on an informatonal advantage gained from
his superior access ta confidental information. unless the sharcholder could
show “special facts’ which created an independent fiduciary relationship
berween them, eg where the directors have acted m such a way that they
become unplied agents for the sharcholders m negotanon with third
parties " The dircetor’s duty ta disclose arose becanse of the agency created
by the circumstances und not by the virtue of the director’s position in
the company. It is in such limited sitwation that the director=sharcholder
duty is found to exist

The appraach of the Porcival case has been severely criticised for ats
narrowness and inconsistency with general equitable principles.*! Ln practice.

15 See Boandinn case

16 See Boardmun case and Re
were made to show corpay
24 NY 2d 494 (1969)

17 (1843) 2 Hare 461: i the proper plinuff principle

18 Historicully, the conmon L sseent does ot allow 4 company o transact in its
own shares, see Trevn o Whtworth (18 12 App Cas #19; and €A 19063, « 67,
Techmically it now could e for listed compares; see CA 1965, < 07,

19 Sev Prudential Asswnance € Lia v Newman Indseries (No 31 [1982] Ch 308z Caparo
Industrics ple v Dickman {1990] 2 AC 605

20 Allae.v Hywt (1914) 30 TLR 64 and Brose v Woalley 11954] AC 383, HL And in

to shareholders ahout responding to takeaver bid, see Getling

| WER 337 and Colean v Mjens [1977] 2

. sedd as being per innian; Rider, B, “Percreal

A0 MER 4715 Loss, L, "The Fiducary, Cancept s

nsider™ i the United States (1970) 33 MLR 34,
acp 41; and Pilla, B lusader Trading m Singapore and Malavsia (19761 16 Mal LR
333,p 335 See o the Jenkins Report, Report of the Company Ling Gommittee, (London
HMSO. 1962 Cund 1749), paras 89 and 997b); the Cohen Repott. Reporr of the

— Conmittee on Company Law Aprendmiont, {(London: HMSO, 1945 Cond 6659), paras
86 and 87

General [1951] AC 307 I the US, arremprs
e njlry from insider dealing. see Diahond 1+ Onisino
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such fiducury relationship has little application to most examples of nsider
trading between the parties to the contract. In market transactions the
marrying of a buyer and seller will be random, The mader will not be
n a position to induce the other party to trade and there 15 no relationship
to ground the fiduciary dury. Even in off-market or face-to-face deals the
previous relationship necessary to establish a fiduciary duty may still be
absent. In addition, it is rather common that directors if they did engage
m msider trading. would be dealing through nominees to conceal insider
trading.

Basing amider liability upon a fiduciary or comparable duty narrows the
categories of persons who would be under an wbligation to disclose material
price-sensitive information prior to dealing in securities. Major shareholders
who are likely to be able to obtam imformation which is not available to
numnority shareholders or to the market do not owe any fiduciary duties
to the company (unless the information is imparted in confidence) or to
the other sharcholders. a fortiori. to other participants in the market.

Senior officers in the top management of the company, such as general
mianagers and company secretaries and employees will often be in a position
while acting for the company to come mto possession of inside information.
The relationship between officers and the company can be a fiduciary
one.” The position of an employee varies according to the nature of his
duties and depending on the facts may be s fiduciary.”* Under the
service contracts they need to observe confidentiality by virtue of their
fidelity covenant. They must not let their duty ta the company and their
self-mterest conflice” and thus may have w0 account to the company
for nsider trading. But they do not owe any fiduciary duties to the
sharcholders.

Confidential information of companies may be imparted in confidence
to the professional advisers of companies, but they owe no fiduciary duty
to the shareholders. Similarly, those ta whom an insider communicates
confidential information, ie ‘tippees’ are not regarded as fiduciaries hoth
to the company and the sharcholders. A tippee however may be compelled
to account as a constructive trustee for the company on the basis of
knowing receipt or if he knowingly assists in the dishonest and fraudulent
design on the part of the directors.™

2.3 Breach of confidence

An alternative civil remedy against insider dealing might lie in an action
f h of confidence. The tain remedies available are an injunction

See Canadian Aere Sovices Led v O'Malley (19731 40 DLR (3d) 371, at p 381

See Reuling v Attorey-Goneral [1951] AC 307, a¢ p 516

See Canadion Aero Services Lid v O'Malley (1973) 40 DLR (3d) 371, . p 381

25 See Belwour Finance Corporation. Ld v Williams Furminure Led (No 21 [1950] 1 All ER
393; Nanue Avie o lne 0 Stanilard Chaitered Bank [1990] 1 FIKLR. 296
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and account of profits or damages.” Injunction will rarely be an appropriate
relief against an insider trader as the msuse of the confidential information
would probably have occurred before the breach is known. The law on
this subject is based on a broad principle of equity — a person who has
in confidence received information shall not take unfair advantage of it
and cannot use it for his own profit” The law does not depend on any
implied contract but 1s grounded m good futh.” There are three clements
necessary to sustain an action for breach of confidence:

(1) the information itself must have the necessary quality of
confidentiality

the information must have been mmparted 1n circumstances importing
an obligation of confidence; and

there must be an unauthorised use of that information to the
detriment of the party communicating it.”'

()

(3)

The proposition that the misuse of imside information could be a breach
of confidence 1s supported in' Dinford & Elliont Led v Jolmson & Firnth
Brown Ltd.™

Employees under service contracts need to observe confidentality by
virtue of their fidelity covenant and shall not take untair advantage of the
confidential information. Professional advisers and' their employees have a
duty of confidence not to use confidential information imparted to them
by trading 1 securities or disclosing it to another person wathout the
permission of the confider. Thus a confidant may be compelled to account
for his profits to the company for msider trading' or to pay damages.
However, the practical problem with regard to msider trading would be
in establishing what clement of profit or loss 15 attributable to the made
information.

However, the cause of action against all these confidants lies in the hand
of the company, ie the confider — the person to whom the duty of good
faith is owed™ and not the persons whom the confidants have dealr with.
This might not matter if the duty of confidence was routinely used to
deprive insiders of their profits, ic one might be more concerned with
depriving the insiders of their profits than with working out who precisely
are the best persons to receive them, There dre however. no reported cases
of its use against msider dealers.

&
=

For a derailed discussion see Suter, JAC. The Regulation of Insider Dealing. in Britain,
(London: Butterworths, 1989). pp 184-197
27 See Seager v Coppdex Lud (N 1) [1967) 1 WIR 423, ar p Y31
28 Ihid.
29 Coro v AN Clark (Engineermg) Lud [1969] RPC 41, at p 47
[1977] 1 Lloyd's Rep 505
31 See Dewerana Bauxite Co ¢ Hubbard [1923] AC 673,
A2 See Fraser v Evans |1969] 1 QB 344, at p 361,

2
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2.4 Other common law remedies

A person who nususes inside information entrusted to him by the company
to deal in shares of the company for personal gain is said to have become
unjustly enriched at the expense of the other party dealing with him
A personal remedy against unjust enrichment may perhaps be invoked 1o
extend the perimeter o inside dealing. In Canadian Aero Serviees Ltd v
O’Malley,™ the remedy for misuse of corporate opportunity took the form
of an award of damages based on unjust enrichment instead of an account
of profits.

An important point of this restitutionary right s that it is grounded
on a baste dury of goad faith™ and no assumption of a pre-existing fiduciary
relationship is made. How the planuff has to fulfil certain requirements
before appropriate relief on this principle can be granted. He has to show,
the onus of proof presumably is on a preponderance of probability. that
the defendant has heen enriched by the receipt of an advantage ar the
former’s expense and that it would be unjust to allow  retention of such
benefir to subsise ™ 1t is also hard to see whether a case for account of
msider trading profits, 1n the absence of statutory intervention, would lie
independently of an assertion that the defendant had transgressed some
obligarion of confidence 1mposed upan him.

There are no coherent remedies developed to restore profits made by
the msider against the “outsider’ where na relationship exists, sunply on
the basis of unjust enrichment. It was also unclear whether there is a
distinction berween a remedy granted on an account of profits and one
founded on unjust enrichment.

2.5 Conclusion

The cause of action under the general equity principles and breach of
confidence lies with the company and not with the shareholders or the
parties with whom the insider is dealing. Only in limited cases where the
shareholder could show ‘special facts" which created an independent fiduci ry
relationship would they have a cause of action against the insider. "

In practice, most instances of msider trading do not involve the company
trading i its own' shares.™ The company suffers no loss as @ result of its

33 See Chapter 1 n 16, above and accompunying tex.

34 (1973) 40 DLR (3dy 371

35 See Seager v Copydex Lad (No 1) [1967) 1 WIR 923, ac p 931

36 See Jones. G.*Unjust Enrichment and the Fiduciary’s Dury of Lovaly' [1968) 84
LQR 472

37 See n 20, shove and accompanying rext.

38 See n 18, above and accompanying text
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shares being traded by the msider. It is unlikely that the company will call
the delinquent directors or officers to account. particularly where the
wrongdoers retain de_facto control. If only one director has committed the
breach, the other directors may cause the company to take action against
hum as i Industrial Development Consultants Ltd v Cooley,™ but most listed
companies are likely to avord damaging publicity by persuading the errant
director to resign ‘for personal reasons’ and o go quietly.

Although u sharcholder is allowed to bring proceedings m the name
of the company if the directors do not commence proceedings. such
sharcholder action is highly unlikely." The complexity of both substantive
and procedural requirements and the legal cost involved have proved to
be almost insurmountable for the punority.*! In such proceedings it the
defendants challenge his right to do so, the proceedings are stayed unal
a general meeting 15 held to decide whether the company should sue. 1f
the general meeting decides not to adopt the suit, the action is disnussed.
The court, as it seems, has no power to prevent defendants who are majority
sharcholders from voting at general meeting not to adopt the suit.

There are abso the difficulties of detection and proof which abound in
insider trading cases.*” Insider trading involves complete silence. The only
indicia that the insider may have traded are unusual price or share volume
movements. The indirect nature of the evidence grounding a suspicion that
insider trading has oceurred necessitates investigation before a would-be
plainaff can file suit. At the minimum, the plamff has to find out who
the insider is in order that a defendant can be named. He does not have
available discovery techniques to enable hun to flesh out his suspicion of
insider trading.

From the foregoing. it is apparent that common law on its own is
inadequate in accomplishing the task of curbing insider trading: It has not
offered any realistic civil sanctions to effectvely control insider trading.
Legisative intervention is required to fill the gap.

39 [1972] | WLR 443

40 Especially after the fissco of Prudential Assurance o Lid v Newsnan Industries (No 2)

[1982] Ch 204

Sce Smith 1 Crofi (No 2 [1988] Ch 114 See Suter, n 26, abisve pp 152-164 for a

h discussion on enfc difficulties.

42 See Newkirk, T and MA Rubertson, "Speech by SEC Staff: Insider Trading — A US
Perspective’. 16th International Symposium ‘on Economuie Crime, Jesus: College,
Cambridge. Englind. 19 Seprember 1998 (hrep://wwwisec.gov/ news/ speeches
spch22 L htm); Branson, DM, Tnsider Trading” [1982] JBL 343
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Chapter 3

Insider trading legislation

3.1 Introduction

Legislauve dntervention is required to fill the gap of the madequacy of
common law iy accomplishing the task of prohibiting insider trading. The
policy justification for regulating insider trading determines the form and
cffectiveness of insider trading regulations. The policy objective of insider
trading regulations has recently been re-evaluated to focus on the need
to protect the ntegrity of the securities market.

The present provisions governing insider trading are contained n the
amended Part IX of the Securities Industry Act 1983 (‘STA 19837).* Since
the aims of the insider trading legisdation are to protect the integrity of
the securities market and to fill the gap of the common luw inudequacy,
the overall approach of the law is to prohibit any person in possession of
unpublished inside information and knows its significance from dealing or
procuring dealing in securities or communicating the inside information
regardless of the existence of any duty. The determination of improper
trading is based not.on a fiduciary duty, but on trading while in possession
of the informanon.

SIA 1983 mmposes criminal sanctions and provides a range of civil
remedies for msider trading.

The new law govermng insider trading contained in Part IX of SIA
1983 is based on a number of important definittons which must be applied
in' sequence to any consideration of 4 potential offence.

Secutities Commission, "Rationalisation of the Regulatory Framework—Sonie Lessons
tor Malaysia”™ (1997 Annual Report).

As amended by Securities Industry (Amendment) Act 1998 (Act A1017) and Securities
Industry (Amendment) (No 2) Act 1998 (Act A1040), which came ity foree on |
April 1998 and 1 September 1998 mespectively. CA 1965, s 132, 1324 and 1328 also
prahibie nususe of inside informition. However, Part 1X of STA 1983 iy the niin
wmsder mading i now,

See SIA 1983, s 89E(4). 90 and 90A.
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Insider trading legislaton 17
3.2 Securities

The prohibition applies in relation to “securities’ as defined under the
Securities Contmission Act 1993 (‘SCA 19937). The definition of ‘sccurities’
prior to 1 July 2000° means® "debentures, stocks and shares in a public
company or corporation. or honds of any government or of any body,
corporate or unincorporate. and ncludes any right or option in respect
thereof and any interest in unit trust schemes”.

Such a defimtion would mean that the insider trading laws in Malaysia
apply to both market and off-market transactions involving listed and non-
listed securities of public compames and corporanions,” bonds and units
in unit trust schemes. Transictions involving debentures, shares and stocks
of private campanies were excluded.

However. the Securities Commission (Amendment) Act 2000 (‘SCAA
2000") which came into force on 1 july 2000 amended the defimtion of
‘securities’ to mean:”

(1) debentures. stacks or bonds issued or proposed to be issued by any
government:

shares in” or debentures of, a body corporate or an unincorporated
body: or

(3) unit trusts or preseribed investments,

2

and includes any right. option" or interest in respect thercof.

The amendment was aimed at remoy ing the ambiguity assocuated with
the presence of the term ‘public’in the earher definition to clarify the $
Jurisdiction in respect of debentures assued by hoth public and private
corporations.'| However, it resulted in extending the prohbition of the
insider trading laws to cover transactions involving shares and dehentures
of private companie:

It may scem that with this new definition, 1t will be necessary for seller
and buyer of shares and stocks of private companies to disclose all information

s

4 Ie prior to the comung o force of the Securmes Commission (Amendiment) Act
2000 (Act ALI7H) ('SCAA 2000

SIA 1983, 5 2 and Securities Comission Act 1993
2000.

Prior to 1 July 2000

‘Corporation’ means any body corporate formed ot mcorporated vr exssturg within
or outside Malaysia and includes any foreign company, but_ exclides («) any hody
corporate tncorported within Malaysia which s declared to be a public stithority of
an agency of the Malaysian Government or 4 body corporate which is not mcorporaed
for commercial purposes. (b) any corporate sole. (¢) any co-operative sociery, or ()
any mdc e SIA 1983, 5 2

w

"SCA 19937). ¢

prior t SCAA

~ e

8 SCA 1

9 The expression ‘shares 1 .. a body carparate’ does not include shares which Hive
not yer heen issued. see Exim Py Lid v Futwres Componation Led (19951 13 ACLC
1,758; (1995) 1§ ACSR 404 (1995] 18 ACSR 711

10 Thus call and put oprions are regulited by the insider trading provisions

11 See niote 2 of the Explanitory Statement 1o the Securisics Commission (Amendment)

Bill 2000



18 The regulation of insider trading in Malaysia

to the other party and to furnssh a series of warranties as part of the due
diligence process or run the risk of being called to account for insider
trading. A contract made m contravention of insider trading provisions
will render the contract unenforceable.’’

If the intention of the Parliament is not to make such a far-reaching
change to the insider trading laws, it may be necessary for the Minister
of Finance to exercise the powers'" to exempt such mransactions.

3.3 Inside information

SIA 1983 does not specifically define inside information, ™ instead, it defines

‘information” and ‘material ¢ffect on price or value of securities’ for the

purpose of nsider trading laws. ‘Information” is defined” very broadly to

cover:

(1) mateers of suppositions.”” eg financial anal
recommendations;

(2) matters which are insufficiently definite.” 1e non-precise or non-

specific information. Thus preliminary negotunon and ramours: will

be considered as information;

any matters relang to:

(4) dntenuons or likely intentions of 4 person,!” presumably including

one’ own intention. Examples are the intention or contemplation

of proceeding with a negotiation or a take over offer;

negotiations or proposals of commercial dealings or dealing in

securities.” ‘Dealing in securities’ 1s defined in 5 2 to 1mean

whether as principal or agent:

(i) acquiring, disposing of, subscribing for or undenwriting,
securities; or
(i} making or offering to make with any person, or inducing

or attempting to induce any person to enter into or to
offer to enter into (4) any agreement for or with a view
to acquiring, disposing of, subscribing for, or underwriting
securities; or (b) any agreement, other than a futures
contract, the purpose or avowed purpose of which s to

sts’ conclusions or

=

(b

12 o take advantage of dhe ‘pariry of mtormanon defence” under SIA' 1983, s 890 S,
Chapter 5, 5.8 helow

13 See common Law reniedies as discussed 1 Chiaprer 2, dbove

14 Under SIA 1983, 5 83E(3)

15 The term “inside iiiformation’, however, is contained i the marginal nares o SIA
1983, 5 8UL, the section which sets out the prohibited conduct of insiders.

16 SIA 1983, 5 89

17 SIA 1983, s 89(a)

18 SIA 1983, s 89l
19 SIA 1983, 5 89(b)
20 SIA 1983, s 89ic)
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Insider trading legislation 19

sceure a profit to any of the parties from the yield of
securities or hy reference to fluctudtions in the value of
\l‘LIIfILXt\
(c) the furur and
(d) information relating to financial performance of a corporation™
or proposed transaction or agreements m relation to securities
dealings of 4 person,”

‘Material effect” of formation is defined™ to mean nformanon which
on becomng generally availuble, would or would tend to influence a
reasonable person who invests i secunities - deciding whether or not
to deal i securitics, 1 to acquire or dispose of or enter 1nto an agreement
with a view to acquire or dispose of such securities

‘Materiality” is defined not in relation to ats direct effect on chinges n
the price or value of the securities but on its impact on the investment
decision-making of reasonable investors. taken together with ather
informartion available in the market to such mvestors. This is similar to the
objective ‘reasonable investor” test adopted in the Singapore case of Public
Prosecutor v Alfan Ng Poh Meng.* *Reasonable investor’ was held i Public
Prosecutor v Chua Seng Hitar™ to mean an investor who possesses general
professional knowledge as opposed to the daily retailer or a person who
has made specific researches.”

Information is “generally available’ for the purpose of msider trading 1t
it has been made known in a manner that would. or would tend to bring
it to the attention of reasonable persons who nvest in securities of a kind
whose price or value might be affected by the information, and a reasonable
period for its dissenmnation among and assimilation by such persons has
elapsed ** It includes information that comprises deductions or conclusions
made or drawn from such mformation.” Trading based on information
which s derived from the analysic of publicly available mformation 1
theretore not prohibited. Te does not require the information to be
disseminated to the public at large. bur suffice if disseminated to the
investors of that securities, such as an announcement to the stock exchange
where the securities are quoted. The requirement that there must be a lapse
of time for the information to be assimilated by such investors means that
the insiders cannot deal wnmediately mur the publication of the mside
information, ie he cannot ‘beat the news' and “hairtrigger trade” or ‘front=
run’. Unfortunately, there 1s no guidance as to the reasonable period for

s

SIA 1983, « 89(1)

SIA 1983, « %01d)

SIA 1983, s 89(¢)

SIA 1983, s 8913,

(1989) 1 MSCLC 85,2000, at p 95.267

[1999] 3 ML] 305

Public Proscaurer v Chun Seng Thuar [1999) 3 ML 303
SIA 1983, s BYA(1)

SIA 1983, s KUA(Y)

W p 328
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20 The regulation of insider trading in Malaysia

the informanion to be assimilated by investors. The Kuala Lumpur Stock
Exchange (KLSE') recognises that the waiting period is dependent on the
crcumstances and recommends, as a basic policy, a 24-hour waiting period
for announcement made in accordance with is palicy on thorough
disseminanion.’

Thus, ‘information that is not generally available which on becoming
generally available a reasonable person would expect 1t to have a material
effect on the price or value of securities’ may be termed as mside
nformation. ! There is no: requirement that the insde information is
specific or precise nor must it relate to particular securities or issuer.

3.4 Insider

Under SIA 1983, an ‘insider’is a person (which includes a hody corporate )
who possesses inside information and knows, or ought reasonably to know,
that the information is not generally available.'” Thus, companies and
corporations can be prosecuted for msider trading i Malaysia. There is
no requirement to show any connection between the insider and the issuer
or how he has the mformation. A person is an insider so long as he knows
the msider information he has is not generally available. An advantage of
such an approach is that it would not be necessary to deal separately with
tippees and corporations, for everyone would be subject to the same rule.

A corporation 15 taken to possess any inside nformation’ which
an officer (defined to include director, secretary or employee of the
corporation”} of the corporation possesses and which comes into his
possession in the course of his duties as such an officer, or he knows or
ought reasonably to know because he is an officer of the corporation.™

Where the officer is also an officer of a relared corporation,” the
corporation is deemed to possess any inside information which came mto
his possession in the course of his duties as an officer of the related
corporation in three circumstances:

(1

where the officer is an insider by reason of being i possession of

the information:

where he s involved in the decision, transaction or agreement of

the corporation in:

(a) acquiring or disposing of securities 10 relation to which the
officer 15 an insider;

12

See KLSE Listmg Reguirenients, s 340 and 336,

See SIA 1983, 5 S9E(Lj(a)

See Interpretition Acts 1948 ind 1967 (Act 388), 5 2(1
SIA 1983, s 89E(1)
iu SIA lum < 5O

@

i
2
3
4
5

3

N ﬂ'/(a hia)
vompany or subsdiiny of the corporation, see CA 1965, s 6,
£ BYGIID)
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Insider trading legislation 21

(B procuring anather person to acquite or dispose of such securities;
or

communicating the information in the circumstances as
and

(c

prohibited by the commumcating offence:
where it is reasonable to expect that the officer would communicate
the mformation to another officer of the corporation acting in his
capacity as such. unless it is proved that the information was not in
fact so commumicated.

3

A member of a parmership 15 deemed to possess any nside information
possessed by another partnier or emplovee of the partnership, if the
information came into the latter's possession in his capacity as partner or
in the course of duties as an employee or he knows or ought reasonably
to know any matter or thing because he is a parter or employee as
such.”

a

3.5 Prohibited activities

An insider is prohibited from acquiring or disposing of securities to which
the information relates, or entering into an dgrecment to do so — frading
offence.”’ or procuring another person to acquire or dispose of such securities
or enter into an agreement to do so — pracuring offence. ¥ The term “procure”
is defined to include meiting, inducing, encouraging or directing an act
or omission by another person.’

Where trading in the securities to which the inside information relares
is pernuitted on a stock market of a stock exchange,” the msider s also
prohibited from engaging in communicaring or tpping offence. that is
communicating or causing such miformarion to be communicited to another
person, if the insider knows, or ought reasonably to know that the other
person would or would tend to:

(1) acquire or dispose such securities or enter mto an agreement to do
507 or

() procure a third person to acquire or dispose of such securities or
enter into an agreement to do so.*

Communicating offences apply only to communication of nformation
relating 1o hsted sectiritie

The Minister of Finance may prescribe and make regulation to exempt
any persons; particular class. category or deseription of persons or transactions

39 SIA 1983, s 89H(2)
40 SIA 1983, s BYHI1)
41 SIA 1983,
42 SIA 1983, s R9E(2)(h).

43 SIA 1983, < 89D,

44 Even af the trading in these securiies iy suspended, SIA 1983, ¢ 89€.,
45 SIA 1983, s 89E(3)
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or any particular class, category or description of transactions relating to
secuninies from the prohibition of msider trading.”

3.6 Jurisdiction

There must be territoral connection between the offence and Malaysia,
SIA 1983 provides 4 two-fold test of territorial connection:

(1) the prohibition applies to acts or omission occurring within Malaysia
in relation to securities of any body corporste formed or carrying
on business or is isted within or autside Malaysia.” In this case. the
coniduct constituting the offence occurred in Malaysia; or
it applies to the acts or omissions occurring outside Malaysia in
relation to securities of any body corporate formed or carrying on
business or is listed within Malaysia. ™ In this case, the body corporare
whose securities are involved 1s connected with Malaysia.

©

46 SIA 1983, 5 BUE(S)
7 SIA 1983, s 89PG]
48 SIA 1983, < 89P(b)
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Chapter 4

Criminal sanctions and civil remedies

The Malaysian regulation provides both criminal and civil remedies to curh
insider trading. The imposition of suff crimunal sanctions and heavy civil
penaltics send a message 1o the community that the government considers
nsider trading to be a serious offence. Nevertheless, however well an insider
trading law 15 framed, it is nothing without enforcement. If the law does
not lead to successtul prosecutions.its power as a deterrent is soon dinunished.
The effectiveness of the statutes in deterring insider trading thus depends
on the enforceability of the sanctions anid remedies provided.

4.1 Criminal sanctions

Under the Sccurities Industry Act 1983 ('SIA 19837), the erininal sanctions
imposed for contravention of insider trading are, on convicton, a prininuint
fine of RMLODO.O0O and imprisonment for & term not exceeding ten
years.! This is a minimum fine with mandatory imprisonment, Thus if the
insider is found guilty of the offence. the minimum fine imposed will be
at least RM1.000,000 with at least one day’s imprisonment.

The Securities Commission (‘SC') may, as an alternative to mstituting
the charge 1 court, compound the offence with the written consent of
the Public Prosecutor, by accepting from the person reasonably suspected
of having committed an insider trading offtnce a sum of money not
exceeding the maximum fine.” No further proceedings shall be taken
against such person in respect of the offence upon receipt of payment of
the compound fine® by the SC.

4.2 Limitations of criminal sanctions

The mnposition of crimimal habiliy as 2 measure of control of msider
trading is a policy considerstion and may be supported by the economic
model of criminal behaviour and the modern penal theory, Under the
cconomic model of criminal behaviour. people are rational maximisers off

I SIA 1983, s 89E{4)
2 SIA 1983, s 124(1)
3 SIA 1983, ¢ 12402

23



24 The regulation of insider trading in Malaysia

sausfaction, they will avoid committing an act which vields them more
pain than pleasure. Hence, u eriminal is seen as 4 person who has chosen
to engage i criminal actvity because the expected utility of such behaviour
to him, after deduction of costs, exceeds that of any legitimate alternative
activity, According to modern penal theory, the threat and the imposition
of imprisonment and harsh penalues may have a motvating imnfluence apart
from the creation of fear, through an expression of social condemnation
of the forbidden act. It1s thus a rational assumption that criminal sanctions
provide the greatest deterrent to the conmmission of insider trading offences.
However, it does not necessarily mean that the criminal Justice systen 15
the most suitable and effective instrument against insider trading.

With the expansion of criminal sanction to a wide range of activitie
the risks of peaple breaching the criminal law increases. In turn, the stigmia
attached 1o conviction is reduced, Inadequate resources and mvestigative
skills hinder effective enforcement. As the number of offences cxceeds the
enforcement capaciry of the authorites and the courts, enforcement becomes
selective and sometimes inconsistent. Crimiial sanction may be insufficiently
flexible to deal wath the complexities of securitics transactions which are
arranged by sophisticated groups of professionals who deal through nominees.
lts impact may be further weakened by delays in enforcement and subsequent
praceedings may also be lengthy and cost

Inaddition. criminal sanction faces the inherent extra difficulty of having
to prove the mgredient clements of the crime beyond reasonable doubr,
a much lugher standard of proof than that of civil cases which is on a
balance of probabilities. Thas is particularly evident in imsider trading cases
which are complex and difficult o prove. A true insider trading mvolves
complete silence. Direet evidence of insider trading is rare. It does not
always have a5 obvious an evidence il as other crimes that can be
scientifically linked to a perperrator. The only indicia that msider erades
may have taken place are umuual price or share volunie movements, The
tasks of the investigators and prosecution are thus not easy. The prosecution
must prove the gredients of the offence beyond reasonable doubt.s

Under the SIA 1983, the ingredients of a tading offence required to be
proved by the prosecution ar

(1) requsite territorial connecuon with Malavsia:
(2) the offence relates tw securities;”
(3) there 15 mside infornation:”

(4) the defendant must have the inside information;

4 See Woolmmgrn v DI [1935] AC 462; R @ Sinhimers [1952] 1 Al ER 1039 Miller

o Nivister of Pewsions [1947] 2 All ERC 372

5 lid.

6 SIA 1983, s §9P: see Chaprer 3, 3.6 b

7 SIA 1983, 5 89E(2) and (31 see Chapter 3, 3.2 above

§ e anfornianon that 15 not generally wailible which on becoming generally available
+ ressondble person would expect it to have 3 mutersal effect on the price of viliie
of securities, see Chapter 3, 3.3 above

)

(6)
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(5) he must as a principal or agent, actually deal (ie acquire or dispose
of, or enter mto an agreement to do so) m the securities to which
the inside nformation relate

(6) at the time of dedling. the defendant knew ar ought reasonably to
have known that the nside information was not generally available.!

And for a proctiring
prosecution are:

nee, the ingredients required to be proved by the

(1) requisite territorial connection with Malaysia;

(2) the offence relates to securities:

(3) the informanion 1s msde information;

(4) the detendant must hive the mside informanon: and

() he must directly or indirectly, procure an acquisiion or disposal of
securities or the entering into an agreement to do so:'' and

(6) at the time of procuring, the detendant knew or ought reasonably to
have known that the immide information was not generally available.”

It seems that under STA 1983, constructive knowledge would suffice.

Thus if a person innocently overheard inside information in a lift,

restaurant, street or park, he is prohibited if he knows or ought reasonably

to know that the information is not generally available.

The ingredients to be proved by the prosecution for a commmmicating

offence are:

(1) requisite territorial connection with Malaysia;

(2) the offence relates to securities;

(3) the information is nside informavon:

(4) the defendant must have the inside informaton relating to securities
where trading is pernitied on the stock market of a stock exchange:

(5) he commnicates directly or indirectly the information to another
person:!* and

(6) at the time of commumicating the inside information. the defendant
knew or ought reasonably 1o have known both that the inside
nformanon was not generally available and that the other person (ie
the tippee) would or would tend to deal n such secunties or procure
a third party to deal m such securities. The prosecution however is
not obliged to prove that the nppee did subsequently enter into a
transaction or agreemient relating to the securities. [t s enough that
the defendant has reasonable cause to believe that the dealing will
take place in the relevant circumstances. It will not be necessary that
dealing actually takes place. However, in practice, in most cases
deal will be necessary to ensure conviction.

9 SIA 1983, s 8YE(1) and (2)(a)
10 SIA 1983, s 89L(1).

11 SIA 1983, s BYE(1) and (2i(b)
12 SIA 1983, ¢ 8OE(1)

13 SIA 1983, s 89E(1) and (3}
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After the prosecution has proved the mgredients of the offence, the onus
falls on the defendant to rase the statutory detences on a balance of
probability. SIA 1983 provides a wide range of statutory defences.'!

The defendant has the burden on a balance of probability of establishing
that all of the requirements of the relevant provision of the statutory defence
existed at the ume of the securities transaction or agreement. However,
the prasecution is not vbliged to prove the non-existence of the facts or
circumstances referred to m any of the defences.

The high standard of proof coupled with the availability of a wide range
of defences, will m most cases render the prosecution unsuccesstul. It is
therefore arduous for the prosecution to prove beyond reasonable doubt
the essennal elements of the crime to obtain 4 conviction, particularly the
knowledge element of the offence which is 4 constituent part of msider
trading offences. Hence, unless the insider trader confesses his knowledge
in some admissible form. evidence 1s almost ennirely circumstantial. While
it 15 possible to prove beyond reasonable doubrt that a defendant engaged
innsider trading based entirely on circumstantial evidence, it poses signific
challenges to the prosecution. Even in the US and the UK, the enforcement
officials there have stated thar virmally the only way of proving the knowledge
element of the crime is to have the testimony of a person who s intimately
involved i the scheme.”

Additionally. the method by which officials administer criminal justice
in the securities markets helps to ensure enforcement problems. The bodies
that monitor are separate from those that actually prosecute the crinumals,
The monitoring of the market is carried out by Kuala Lumpur Stock
Exchange whlst the investigation'” and prn\nunnn are by the SC.When
the goals of these bodies diverge, effective enforcement will be hindered.
The lax atttude of law enforcement officials is another problem the s
taces.

To resolv

these problems, the SC has recenty been made' the sole
regulatory duthority of the securities mdustry.' And the SC 15 pushing
for reform to strengthen the capital market regulatory framework by

14 See Chapter 5. below

15 SIA 1953, s 8UF

16 See Navlor, IM, “The Use of Crminal Sanctions hy UK and US Authorities for
Insider Trading: How Can the Twa Svsterns Learn from Each Ocher? (1990) 11 Co
Law 53 (Pare 11, 83 (Pare 1), p 54, Newkark. T and MA Raobertson, *Speech by SEC
Staff: Insider Trading — A US Perspecrive’. 16th International Svmposiim on Ecanonue
Crime. Jesus College, Camhridge, England, 19 Septeriiber 1998, p'9)

17 SIA 1983, 5 WU

18 dbiil. ¢ 126 with wrigten consent of the Public Prosceutor

16 From 1 April 1998, dllireferences to overlipping enforcement powers of xh. Registrar
of Companies in STA 1983, 5 2, 101, 33. 34, 35, 49, 50, Y4A. U5, 96, 97, 7. b0
and 126 wete remioved, see Securines Industry (Amendment; Act 1995 |Au AL017)

20 See Securitier Comnussion Act 1993 (Act 498 as amended, s 15(11(b) and (¢) and
(3. The Securitics Commussion was recentl made the single regulatory authority far
the supervision anid regulion of the corporate bond market m Maliysia. see
Explanatory: Statement o the Secunties Cominussion (Amendent) Bill 20010,

a
f

b\
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empowering KLSE and other market institutions such as the Malaysian
Exchange of Securities Dealing and Autoniated Quotation (MESDAQ) as
the front-line regulators and enhancing its enforcement capabilities and that
of the front-line regulators with the SC as the oversight regulator.?!

By definition, criminal penalties can be mmposed only after detection
and proof of the offence. The factors discussed above, 1e:

(1) the high' standard of proof:

(@) the structure of entorcement mechanism: and

(3) the scarcity of prosecutorial resources which lead to selective
prosecution,

seriously restrict the force of eriminal Jaw in its deterrent cffect against
insider trading where the cost-bencfits of breaking the law are more
likely to be evaluated rationally.

The deterrent effect of criminal penalties for msider rading offences
are reduced by the prospects of the breach not being detected and by the
fact that even when derected, a heavy burden of proof is placed on the
prosecution. Hence the limitations associated with the enforcement by the
eriminal lw undedine the need to consider provisions for other enforcement
techniques. such iy civil actions,

4.3 The first and only insider trading case in Malaysia

Malaysia tor date ‘has only one prosecution for insider trading,™ involving
the managing director of Kun Hin Industries Berhad (KHIBY). The charges
concerned two sales of 1,000,000 and 200,000 shares of KHIB on 23 May
and 26 June 1995 respectively belonging to Kim Hin (M) Sdn Bhd by
the accused through a stock broking company while having the confidential
information regarding the decline in operating profits of KHIB Group for
the interim period ending 30 June 19952

The Sessions Court of Kucing on 11 April 1998 acquitted the defendant
on the ground that:

(1) S 90 covers only persons who are or were govermment or public
service officers and not managing or other directors of public listed
companies; and

(2) the prosccution failed to prove the case bey

md reasonable douhbt.

(o

The SC Press Release, 20 October 1998

22 But the charge was under che old SIA 1983, « 90 und 89 before the amendnient by
the Securities Indusiry (Amendment) Act 1998 (Acr AL017), which canue into foree
on | April 1998

23 See Sunday Star, 12 April 1998 For
case, see Backman, 1, Asion Eclipie

Wiley, 1999). pp 37—41

$.90 of SIA 1983 before the amendment by the Securites Industry (Amendment)

Act 1998 (Act ALNIT). which cime meo' foree on | April 1998,

| interesting writ
posinig te Darke

up of the background of the
de of Busimess i Asia, (Singapore.
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The prosecution appealed. The defence contended. amongst other things:

(1) the January to April 1995 accounts did not carry accurate stock
figute wath the result that the profit could not be ascertained:

(2) Chua, the accused, had considerable expectations of increased
production, contribution from other companies of the Group and
optimism of profit increase; and

(3) Chua could have received the management accounts atter 26 June
1995,

The High Court on 8 June 1999 set aside the acquirtal and ordered that

the accused be called upan to enter his defence.” The High Court also
held that:
(1) the term “any person” in s Y02 without more would apply to persons

of whatever occupation, be it in the public or the private sector.
The term must be given iy ordinary and natural meaning

(2) information need not be specific information or factual knowledge
of 4 conerete kind but may mclude information obtained by means
of a hint or a veiled suggestion;

(3) the prosecution must prove beyond reasondble doubt that the May
1995 accounts was handed to- Chua before 26 June 1995;

(4) the mformation must affect the price of the share materially from
the view of 4 reasonable investor: A reasonable investor must possess
general professional knowledge as opposed o the daily retailer or 4
person who has made specific researches;

(3) the law requires more from the prosecution instead of just merely
proving the existence of the price-sensitive information and the sales
of the shares. The prosecution must additionally prove that the
information was 4 factor in the decision of Chua to sell the shares;

() what 15 improper use of information under ss 89 and Y%7 depends
not on what managing directors n similar position would do but is
to be measured by whether such use is prohibited by law.

A dare for the trial has yer to be fixed.

4.4 Civil remedies

SIA 1983 was amended to provide civil action™ to complement the
traditional criminal sanction for more effectve enforcement. SIA 1983
now empowers the SC to institute civil proceedings against any person

25 Publiy Prosevwtor ¢+ Chia Seng Huat [1999] 3 ML) 305

26 S 90 of SIA 1983 before the amendment by the Securities Industry (Amendment)
Act 1998 (Act A1617). which came into force on 1 Apnil 1998,

27 S5 89 and 90 of SIA (983 hefore the amendment by the Securities Industry
(Amendment) Act 1998 (Act AINT7), which cime nto force on | April 1998,

28 SIA 1983, s 90 and 90A.
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who has commtted nsider trading offence.™ It also empowers a person
who suffers Toss or damages” (which is the actual loss sutfered and includes
unrealised loss or gain, as the case may be, in the price or value of
securities of a corporation™) by reason of. or by relving on, the conduct
of a contravenor of insider trading regulations to recover the amount of
loss or damages by instituting civil proceedings against the contravenor.’!
Both civil actions by the SC or 4 person who suffers loss or damages
may be taken whether or not the contravenor has been charged with an
offence in respect of the contravention or 4 contravention has been proved
in a prosecution. Such proceedings st be commenced within 12 years
of the contravention or when the SC or the plaintiff, as the case nuay be,
discovered the contravention, whichever is the later. ™

In addition, STA 1983 also sets out the measure of damages to be apphed
for trading and procuring offences. Where an insider deals (ie acquires or
disposes or enters into an agreement to do so) or procures another person
to deal in wcurmm m contravention of the mading or procuring prohibitions.
the seller' or the buyer' as the case may be, may bring civil action against
the insider or any contravenor for recovery of loss or damages.™ The
amount of damages or loss claimed is the ‘profit gamed™ or the ‘loss
avoided™” by the msider or any other contravenor. The approach for the
cvil action is presumably along the line of a clam i tort,

Where trading and procuring offences mvolve listed securities, the SC
may, if 1t considered in the public mterest to do so, bring a civil action™
against the msider or any other contravenor to recover an amount equal
to three times the amount of the ‘profit gained” or the “loss avoided” by
the insider or any other contravenor. and claim civil penalty in such amount
which is not more than RM500.000, as the court considers appropriate
taking into consideration of the seriousness of the contravention.™ The
SC may apply the amount recovered or obtained to compensate the sellers
who disposed of or buyers who acquired. as the case may be. securities
of the same class on the stock market when the information was not
generally available between the time when the first contravention of trading
or procuring prohibitions occurred and the tine when the information
became generally available ¥

29 SIA 1983, < 90(1)
30 Sce SIA 1983, s YDA
31 SIA 1983, « DUA(L)

32 SIA 1983, 902

33 SIA 1983, + G0A(H)

34 SIA 1983, ¢ Q0A).

35 SIA 1983, s Q0A(3) and (4)
36 SIA 1983, s WOA(3)

37 SIA 1983, 5 YOAM)

38 By iny officer authorised by the SC for the purpose. SIA 1983, « 1260
39 SIA 1983, ¢ 9NA(S) and 16]
40 SIA 1983, s YOA(T)
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As regards communicating offences, SIA 1983 ho\uur does nat set any
measure of recovery in relation to such offence. The SC or a person who
sutfers loss or damages has to rely on the primcipal civil liability provisions!!
to mstitute civil proceedings. The loss to be recovered for a civil action®
m relation to a communicatng offence would thus be that of actual loss.
However, it may be difficult to prove that a contravention of the
communication prohibition caused the planaff to suffer loss.

The plamnff or the SC. as the case may be.in a civil proceedings. must
prove on the balance of probabilides that:

(1) the msider possessed mside information:

(2) knew or ought reasonably to know that the inside information s
not generally available: and

(3] desle or procured another person to deal in the securities.

The right of action a person has for recovery of loss or damages under
SIA 1983% 15 i addition to any right that any other person may have
under any other written law.* Thus the common law lability (as
mentioned under Chapter 2 above) of an insider remains on foot.

An msider convicted of an insider trading offence 1s also lable pay
such compensation as the court may determine to any person who has
purchased or sold any securities at a price affected lw the offence for
damages suffered by him as a result of that purchase or sale,

In a proceeding under STA 1983.% if the court finds that a contravention
of insider trading prohibition has ocourred. it may make such orders'™ as
it thinks just in relation to the contravention in addition to any order it
1s entitled to make. The SC is empowered to apply to the court in relation
to dealings in securities that contravene insider trading law, and if the courts
finds that a-contravention has occurred, it may make such orders as it thinks
Just in relation o that contravention. ¥ These include:

(1) injunctions to restrain the carrying out of securities business:
2) injunction to restrain issue or allomment of securities;

3) injunctions to restram the excrase of voting or other rights:
4) injunctions to restran acquisition or disposal of securnities;
5)
)

orders directing disposal or vesting them in the SC
orders removing and barring the contravenar from becoming a
director of public company (where the contravenor is 4 chief executive
or director of a listed company. the SC may also apply to the court

41 Ie SIA 1983, & 90(1) und HA(1)

42 Under SIA 1983, 5 90A(1)

43 SIA 1983 ¢ YOA

A4 SIA 1983, s 90A(10)

45 SIA 1983, 5 125

46 SIA 1983, ss 90 and 90A

SIA 1983, s 100(1)(c} The orders are listed our m s 1001 ){aa)~(mm)
48 STA 1983, s 100(1)(a) and (i)
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under SIA 1983, s 99C(3), to remove the contravenor from such
office);
(@) orders cancelling agreemen
(8) orders cancelling licence:

and
1ed under SIA 1983

In addition. if the contravenor is a company, the SC may also petition to
the court for an order to wind up the company whether or not the
contravenor has heen charged with the offence or the contravention has
been proved in prosecution.

"

4.5 Limitations of civil r and st ions for

improvement

99

There 15 the practical problem which would deter privite persons in taking
civil actions — the lack of formal intormation-gathering and investigation
powers. Since direct evidence of insider trading 15 rare, a would-be plainaff
does not have the means to investigate and gather the necessary information
to back up his civil action. He may not even know who the insider is
to name as defendant. It is subnutted that perhaps a person who suffer:
Joss or damages may have to resort to try for an application for leave of
the court to join in as plantff™ in the cwvil actnons instituted by the SC.
if the SC does take such an action

In a situation where the plantiff knows the identity of the contravenor,
an Anton Pillor order™ compelling the contravenor to permir the plunuff
and his solicitors to enter his premises for the purpose of inspecting
documents may be an effective means to unearth evidence,”

The civil remedies provided by SIA 1983, however, are sl subject to
the requirement to institute formal cvil actions, which is costly and ome
consuming in bringing the perpetrator to book. To further enhance the
enforcement power of civil remedies, 1t would be necessary 1o implement
administrative cvil penalties. The UK recenty recognised strong civil
enforcement powers as an important weapon in the regulator’s arsenal. It
is currently 1n the process of introducing a new civil regime for insider
trading and market manipulation which will fill the gap in the current
legislative framework and will complement the existing criminal regime.

SIA 1983, < 100A,

Ie as an dntervener ot joinder as parties under O 15 ¢ 4 of the Rules of the High

Court 1980

51 Anton Piller KG v Manyfacturiig Process Lid [1976] Ch 55

52 Bokhary, K. ‘Insider Dealing — Idennifving and Tackling I¢ (1984 HKL] 11, p 21

53 Sce Funcial Services and Markcts Bill: A Consultation: Document. (HM Treasury, July
1998), Pare One. Chapter 13. para 15.3; Part Two cll 56 and 58 Afarker abuse,

Consultation Paper 10" (Financial Services Authoriny, Junce 1998), paras 611, 71-125

and 136144, and Financial services vooulion: Enforcing the neip reginte, Consultation

Paper 17, (Financul Services Auchoriry, December 19981, pura 119,
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The Financial Services Authority (‘FSA’) will be empowered™ to create
a structure for adumistering civil penalties which meludes the power to
impose civil fines, order disgorgement of profit and seek or impose restitution
order for market manipulagon and insider tading Under this system,
the FSA would buld a case against a suspect, needing only to fulfil the
cwil burden of proof™ and use its .ulmunwmn\c enfarcement powers to
impose 4 civil fine for market abus

4.6 Conclusion

Civil remedies have an effective role to play in curbing msider trading and
other marker manipulation.™ It strikes at the very motive for the offence,
intha 1e is ammed directly agamse the profirs that the nsider niakes. The
imposinon of a cwil penylty in addition to the other sanctions would serve
as 4 means of making insider trading less attractive as the insider stands
the risk of losing substantially more than his gain if he were caughe. Insider
trading is an economic crime, thus economic penalty would seem w be
the most effective means of policing the actviey.

Cuwil liability s far more flexible and may properly be inposed on a
lesser standard of proof than the crimmal law courts would countenance.
It could be made available to 4 much wider range of plainutfs than the
prosecuting authorities which have charge of the ¢riminal sanction. Tt is
submitted that to be a far more effective deterrent. the primary civil penalty
available to enforcement officials ought to be civil fines administered by
a proper administrative enforcement structure. Such system will completely
remove the problem of the erminal burden of proof, is less formal and
more expeditious in bringing the perpetrators to book. It will be cost-
effective and more flexible as one may always adjust the fine to achieve
deterrence.

Effecaveness of sanctions and remedies in deterring insider trading lies
on their enforceability. Sanction or remedy which requires a lesser burden
of proot. s flexible, cost-effective and expeditious would thus be an effective
deterrent. The multiple avil penalty administered by a simple procedure
appears onts face to be capable of providing this deterrent. However, it

Once the Financial Services and Marker Bill (ESMB) comies mro force, whic is
expcted to be some time in the spring of eatly summer of 20000 see Davies, B,
“Funanenl Regulinon and the Law’, speech delivered at the Chancery Bar Associition
and Combar Spring Leceure, Lincaln’s Inn, London, Wednesday 3 March 1999 (heep:/
wivws i goviuk /speechies 1999/ march /03031999 hitn.)

55 Termed as ‘marker abuse’ in FSMB, ¢
S See Maket abuse n 53, above, pars 7
Sce FSMB, el 60-0% and 210-211; Finaneial sevices maulanon: Enforcing the new
regime. w53, abave. paras 1068218 for the proposed framework of the admimistrative
structiire

58 Chairman’s Statement (Securinies Commission, 1997 Annudl Repor (heg
sc.comemy hel/publications annual /Y97 _bmy/ teature_0 1 heml)
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does not mean that civil remedies should completely replace criminal
sanction 1n policing msder trading. Criminal sanctions against msider
trading remain necessary and important deterrents. For the more egregious
cases, where criminal offences have been committed. crminal proceedings
will be the uppropriate course to be taken. Ordmary straightforward cases.
however, should be dealt with by civil enforcement.




Chapter 5

Defences

There are statutory defences provided for insider trading offences. These
defences are necessary to enable trades which would otherwise constitute
improper insider trading and certin types of specialised mading m - the
securtties markets to be carried out. Eight broad categories of exceptions
and defences are provided by SIA 1983

5.1 Chinese walls defence

First, the “Chinese walls’ defence for corporations and partnerships

5.1.1 Chinese walls defence for corporation

A corporation does not contravene the trading and procuring offences by
entering INto a ransaction or agreement at any time when one of its officers
possesses. inside information if:

(1) the deasion to enter into the transaction or agreement was taken
on it behalf by & person or persans other than that officer who is
n possession of the information;
(2) it had in operation at that twme artangements (ic *Chinese wall') that
could reasonably be expected to ensure that
(@) the information was not communicated to any of the persons
who was involved in. or made the decision to enter into, or be
mvolved 1, the tran: ment: or
() no advice with respect to the decision or transaction
agreenient was given to that person by the officer n pos
of the mformation: or
(¢) the officer W possesson of the wformation
mvolved i the decision or the transaction. OF
(3) the mformation was not so communicated nor SuE
and the officer in possession of information Was 1
decision or the transaction or agreement.!

i 3. s 89GL)
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The so called ‘Chinese wall” 15 a procedural devive designed to restrict a
corporation’s or partnership’ investment trading personnel from having
access to mside mformuation obtained by it advising personnel

The corporation or the partnership which secks the protection of this
defence must establish that all of the statutory requirements were observed.
Failure to establish that a Chinese wall is in place, may result in the company
or the partnership being lable for insider trading even if the decision was
made by a person who did not in fact possess the information.” Tepically.
it inyolves policies and procedures to imit dissemination of information
and possibly the physical separation of departiments wichin the organisanon.
Such policie

(1) should be documented:

(2) should involve physical access restrictions and document contral
procedures, mcluding linuts on' access to sensitive: material held m
computer files:

should put in place separate supervision of divisions on opposite
sides of the Chinese wall, except at senior management level:

if possible, should limit on transters hetween departments which are
separated by the Chinese wall;

should be reinforced by continuing education programmes and by
imposing disciplinary sancnions for breach: and

may require employees to report trading and the monitoring of
trading by the corporanion in its own account to detect any br
of the Chinese wall.®

&

“

5

)

The success of the Chinese wall will. i most cases, depend to a large
extent upon the complance within the corporation. ie self~regulation
and self~enforcement which depend on the “honesty” and “integriny” of
the corporation’s employees.' Nevertheless, there will be considerable doubt
as to how ught the Chinese wall arrangement must be. There may be
certain kinds of decision-making that need to be taken by sentor level or
even by the board of directors, to whom the officers who gather
information report. If the board puts mto place an arrangement that
prevent the board trom having access to information reasonably necessary
for therr own deciston-making, their conduct m setng up such
arrngement could be mconsistent with their iiduciary duty as directors.”

2 See Sun \mumu Lad v (1990) 2 ACSR 7496 ar pp S07-808

3 See Ba: IM Pord u\d l\\uk  Securivies Inilistry Law, (Svdiey: Butterworths,
3rd Ed, 1'1‘)!.

4 1t perhups it elements of self-regulition and self-enforcement thar hive

drawn the most criticsm of the Clanese will s i effective combagine agamst insider
trading. See Mallesons Stephon Jugues v KPMG Pear Marwnck & Ons, {an unreporsed
decision of the Supreme Court of Western Australia, 19 October 1990,

Ford. HA and Austn, RE Fands Principles of Corporations Law, (Sydncy: Butterworths.
fth Ed, 1992, p 931

o
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Another problem as pointed out by Professor Ford® is how far the
Chinese wall arrangement needs o go to qualify as such arrangement that
‘could reasonably be expected to ensure” the separation of information and
trading decisions.” In the US. Chinese walls are seen as part of a compliance
programme rather than a self=sufficient defence. As a comphance programme.
it would mvolve:

periodic random checking of the effectiveness of the arrangements;
possibly the appoinmment of a compliance officer; and

also placing sensitve securities on 4 stop list or restricted st to
prevent the compuny’s dealers from trading in them so long 45 the
INDIAON Teman sensitive.

5.1.2 Chinese walls defence for partnerships

A corresponding defence 1 available for trading by partnership® Sinee
partnerships do nor have separate legal personality, it is e pressly provided
that the defence applies where one or more but not all of the partners
or employees are in actual possession of the informaton.” Thus if the
deetsion to wrade s taken by one or more partners, the defendant must
show that those parters were not in actual possession of the information
but are taken to have possessed the information merely because another
parter or employee possessed it

Professor Ford commented™ that Chinese wall arrangements for
partierships are even more problematic than for corporations. The partner’s
personal cconomic mterests and fduciary responsibilitics may caincide in
requiring him to have access to information throughout the partnership.
Partners may be reluctant to be excluded from information or trading
decisions by Chinese wall arrangements where the information or decisions
could lead to profit or lability for the firm and it is doubtful s to the
cffectveness of the Chinese wall as a defence to an action for breach of
fiduciary duty at general law. Therefore, the partner might find it impractical
o take advantage of this statutory defence for fear that he might lose
control of a situaton which would lead to liability for breach of fiduciary
duty otherwise than through a transaction in. securities.

There is an addivional defence for 4 partner of a parmership. Where a
partner trades otherwise than on behalf of the partership,'! he is not taken
to have contravened of the trading or procuring offences
he is deemed ta pos
partner or employee,

because
s information that is i the possession of another

f T,

as required under SIA 1983, s §YG3) and BYH(3,

B SIA 1983, « B9H(®G)

9 Jhd.

1y Ford, im0 5, above. p 931

11 Eg trading on his own account or on hehalf of 4 chent.
A, 5 B9HI
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5.2 Exception for underwriters

Secondly, un exception is made for underwriters in respect of acquisition

subseription of securities under an obligation of an underwrining or sub-
undenwriting agreemnent and the entering of such agreement. ! [tis specifically
provided that the trading and procuring offerices’™ shall not apply in
respect of:

(1) the entermg into of an underwriting agreement or a sub-underwriting
agreement: or
(2) the acqumition of securities under an obligation @ do so i an

agreement referred to in paragraph (1),

The communication of inside mformation for the purposes of pracuring
a person to acquire any such securites under an obligation of an
underwriting agreement or to enter into an underwriting agreement is
specifically allowed. ™ It 15 provided!” that the commumication or tipping
offence™ shall not apply n respect of the communication of nformation
in relation to securities to a person solely for the purpose of procuring
the person:

() ro enter o an underwriung ygreement or a sub-underwriting
agreement in relation to any such securities: or

v such seeurities under an obligation to do so m an

agreement referred to in paragraph (1)

(2) to acquire ar

5.3 Schemes of arrangement, reconstructions and
takeovers exception

Thirdly, exemption is provided for any acquisition or disposal of securitics
or the communication of nformation that is carried out under any other
written law relating to schemes of arrangemnent. reconstructions and takeovers
relating to corporations.!”

5.4 Bidders' defence for corporation

Fourthly. the ‘bidders” defence’. A corporation and it officers and agents
are not prohibited™ from entering into 4 transaction or agreement in
relation to securities of another corporation merely because the corporation

13 SIA 1983, s 8911

14 Ihid

15 Unider SIA 1983, & B9E(2
16 SIA 1983, < RUI(2)

17 fhid.

18 Under SIA 1983« R9E(3
19 SIA U835 8]

20 SIA 1983, 5 89K(1) and (2)
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or one of its officers™’ or the agent™ is aware that it proposes to enter
nto or has previously entered into one or more transactions or agreements
in relation to those securities.”* This defence does not cover communication
offences.

This exception 15 directed at allowing 4 corporation proposing to make
a takeover of a target company or otherwise proposing to acquire or dispose
of secunties of another corporation, to deal in the target company’ or the
other corporation’s securities without contravening the insider trading provision.

5.5 Bidders’ defence for natural person

Fifthly, the bidders’ defence for a natural person. An individual is not
prohibited from entering into a transaction or agreement in relation to
securities merely because he is aware that he proposes to enter into or has
previously entered mto one or more transactions or agreements in relation
to those securities. ample, where a person buys a parcel of shares
knowing that he intends to buys a further parcel at some other time. This
defence however, does not cover communication offences.” The bidder
therefore cannot tip others to deal with the securities he is dealing in.

5.6 Unsolicited transaction exception by a broker

The sixth exception applies to an unsolicited mransaction by a broker. A
dealer or a dealer’s representative does not contravene the trading and
procuring restrictions by entering into a transaction or agreement in relation
to listed securities of o corporation as agent for his client principal ift

(1) the transaction or agreement is entered into under a specific
instruction of his client principal which was not solicited by him;

(2) he has not given any advice to his client principal in relation to the
transaction or agreement or otherwise sought to procure his client
principal’s instructions to- enter into the transaction or agreement;
and

(3) his client principal is not associated with him

This exception does not affect the client principals liability for insider
trading. ™

1t In the course of lus dunes. SIA 1963, s 8UK(3) and (3

22 In the course of acting as an agent of the corporation, SIA 1983, s 89K(3)
SIA 1983, s B9K(1), (2) and (4)

4 SIA 1983, 5 89K(1) and (2) expresdy
< 89E(3)

25 SIA 1983, s 891

26 Mhid, which specifically exemprs only offences under the SIA
s BYE(3)

27 SIA 1983, s 8uM(1)

28 SIA 1983, ¢ BOM(2)

empt only offences under s &9E(2) and not

s 89E(2) and not
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5.7 Redemption of units of a unit trust by trustee
exception under buy-back covenant

The seventh exception provides that the trading and procuring restricions
shall not apply to a redemption by a trustee of units under a ume trust
nant at a price that is required
by the trust deed to be caleulated by reference to the underlying value
of the assets.”

scheme 1n accordance with a buy-hack cov

5.8 ’Parity of information’ defence

Finally, the “parity of information” defence. For trading and procuring
offences, thns defence is appheable w ransacnons or agreements relating
to non-listed securities.” The defendant has @ defence if:

(1) he shows that the other party to the transaction or agreement knew
or ought reasonably to have known of the mformauon before entering
o the transacoon or agreement;’ and

(2) he acquires or disposes of such securities on such terms and in such
circumstances that neither he nor the purpose of the acquisition or
disposal 15 to obtain or secure any gain or avoid dany loss for himself
or any other person by reason of the effect that the informuton is
fikely to have when at becomes generally available.

For commumicating offences, it is a detence if the court is satisfied that:

(1) the mnformation came 1nto his possession solely as a result o 1t being
known i the manner likely to make 1t generally avalable:™ and

(2) that the other party knew or ought reasonably to have known the
information before the informition was communicated. ™

5.9 Exception prescribed by regulation

Inaddition to the above discussed exempnions, the Minister™ nuy prescribe.
and make regulanons i respect of. persons, or transactions relating to
securities, ar any particular class, category or description of persons, or any
particular class, category or deseription of transactions relating to sceurites,
to whom or which the prohibition does not apply.

29 [e by reference to the underdying value of the assets. Tess any labilines of che unit
Trust n]mm to which the units of the umie trust seheme relares.and less any reasonable
r purchading the bnits of the unit st scheme or merest, see SIA 1983, 5

< BIO(11b]
17 L5 8901 (c)

33 Pussiant to SIA 1983, 5 894, see Gy ipter 3. n 2
34 SIA 1983, 5 BUO2)

35 Minister of Finange.

36 SIA 1953, § K3E(S)

ove arid Accompaiiying text
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5.10 Conclusion

SIA 1983 specifically provides that i 4 prosecution of an insider trading
otfence 1t is not necessary for the prosecution to prove the non-existence
of facts or crcumstances which if they existed would. by virtue of the
starutory defences, preclude the act from constituting 4 contravention of
the offences.™ Thus the usual criminal law onus of proof is reversed in
that the defendant must prove on a balance of probabilities, the facts or
circumstances establishing one or more of the defences.

As it snecessary to define insider trading widely to cover the common
law madequacy m dealing with msider trading and to ensure that there
1s 4 level playing field whereby all investors operate on the samie basis, the
insider trading regulations under SIA 1983 are sufficiently broad in scope
to cover all the practices that are considered undesirable: all persons who
are not ina fiduciary or other special relanonship to the corporation,™
but wha have m their possession information that is not generally available,
taking unfair advantage of unpublished price-sensitive information. However,
such defimtion encompasses both the prohibited and legal activity. It is thus
necessary for SIA 1983 to provide a wide range of defences to enable
certam corporate finance transactions and trades by specialist traders in the
securities market to be carried out.

37 SIA 1983, v 89F

hose miformanon is b wsed




Chapter 6

Disclosure

6.1 Introduction

The other ingredients for effective deterrence are effective disclosure
fequirements and good investigation. As the prinury protection against
misuse of nsider information is the mumediate and full disclosure by
companies to which the msider information relates. such disclosure is
implicit i insider trading regulation. Insider reporting provisions may also
facilitate enforcement.

The disclosure requirements that are sigmificant to msider trading
deterrence are:

(1) Disclosure of directors” sharcholdings under CA 1963, 5 135:

(2) Disclosure by directors and chief excentives of public corporation of
interests in securities of the corporation or any associated carporation
under SIA 1983, s 99B:

(3) Disclosure of substantial sharcholdings under CA 1965, Part 1V.

Division 3A, ss 69B-69P and Securities Industry (Reporting of

Substantial Shareholding) Regulauons 19958 ('SIR 19987

Maintenance of 2 Register of Securities by market intermediaries

under SIA 1983, s 30:

Disclosure requirements of beneticial owners under Securities Industry

(Centul Depositories) Act 1991, s 2 5

(4

(5

and 25A; and

(6) Corporate Disclosure requirements of KLSE and SC.

In addition, every listed company must adopr rules governing dealings by
directors in its listed securities in terms that are no less exacting than
those stipulated 1 Chapter 3 of the Securities Commussion’s Policies and
Guidelmies on Issue/Offer of Se
be viewed as an aid to prevent directors and principal officers from
committing insider trading.

‘SCs Guidelines’) which should

6.2 Disclosure of directors’ shareholdings

A director is under an obligation o notfy the company by notice
writing of his interest in the company’s shares, debentures. participatory
interests, rights, options and contracts relating to the above out of which

41
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the director 1s ennitled to a benefit and any changes in respect of those
interests.!

The notice must be given to the company within 14 days:

(1) of his date of appomtment:

2} the acquisition of such an interest in the securities of the company:
and

(3) of the occurrence of the event of any change in respect of the

particulars of his interest in the securities 1 the company.

In the ca

of a director of listed company. a-copy of the notice must be
extended to the Stack Exchange on the day on which he gives the
norice to the company

The information he must give in the notice in writing shall consist of
(as the case may be):

(1) particulars relating to shares. debentures, participatory interests, rights,
options and contracts relating to such securities out of which the
director 15 entitled to a benefit: and

(2) particulars of any changes m respect of the above of which notice
has been given to the company and the consideration (if any) received
or paid resulting from the changes.

A copy of the notice must be sent by the company to each of the other
dircctors of the company within seven days of receipt of the said natice.*

“Partcipatory int mcluded 10 CA 1965, 55 134 and 133 refers to
ananterest within the meaning of CA 1965, s 84, ic, any right to participate
or nterest, whether enforceable or nat and whether actual prospective or
contingent:

(1) any profiss, assets or reabsation of any financial or business
undertaking or scheme (of the company) whether m Malaysia or
clsewhere:

(2) nany common enterprise {of the company) whether in Malaysia or
elsewhere i which the holder of the right or mterest 15 led to
expect profits, rent or interest from the effarts of the promoter of
the cnterprise or a third party (eg commission): ur

(3) in any mvestment contract (of which the company is a party).

whether ar nat the right or interest is evidenced by a formal document
and whether or not the right or nrerest relates to a physical asset.

When determining whether a person has an mterest i the shares,
debenture or participatory interest reference must be made to the provisions
of CA 1963, 5 6A which include deemed interests.

CA 1965, 135(1)1u) und (b). See Appendis 2 far specimens of the notices in writing.
CA 19655 135(2)

CA 1965, v 135(2A)
A 1965, < 135(3)

=
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Every company must keep a Register of Directors’ Shareholdings at irs
registered office and the register must he opened for inspection by any
member without charge and by any other person on payment ot 4 preseribed
fee as may be fixed by the company.’

Any person inay request the company to furnish him with a copy of
the register or any part of the register on pavment in advance of a
prescribed fee. The company must within 21 days atter the day of the receipt
of the request send the copy to that person.’

The company must produce its register at the commencenient of each
annual general meeting and keep it open and accessible during the mecting
to all persons attending the meeting.”

The ROC muy at any nme i Whung require a company to furnish
him with 4 copy of its register or any part thereof and the company must
furnish the copy within seven days after receiving the requirement.®

The register must show with respect to cach dircctor of the company
particulars of:

(1) shares in the company or in it holding or subsidiary companies
being shares in which the director has an interest, and the nature
and extent of that mterest

(2) debentures of or participatory interests made available by the company
or its holding or subsidiary companies being debentures or
participatory interests i which the director has an interest and the
natare and extent of that interest:

(3) rights or options of the director and/or other person(s) in respect of
the sequisition or disposal of shares in. debenture of or participatory
interest made available by the company or irs holding or subs:
companies: and

4) «contricts to which the director s a party or under which he is
entitled to a benefit being contracts under which a person has a
right to call for or to make dehvery of shares 1, debenture of or
participatory nterests made available by the company or its holding
or subsidiary companies.”

ary:

Every company must within three days after receiving notice from a
director! enter in ity register the above particulars, including the number
and description of shares, debentures, participatory interests, rights, options
and contracts to which the notice relates, and:

(1) the price or other consideration for the transaction (if any) by reason
of which an entry 15 required to be made under CA 1965, s 134;
and

CA 1965, 5 134(8)
CA 1963, & 134(9)
CA 1965, ¢ 134(11)
CA 1965, s 134(10)
CA 1965, s 134(1),
Under CA 1965, s 133(1)(a)

Boomuon
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(2) the date of;

(a) the agreement for the ransaction, or 1f it is later, the completion
of the transaction; or

(b)  where there was no transaction, the oceurrence of the event by
reason: of which an entry is required to be made under CA
1965, 5 134,

i respect of shares. debentures, participatory interests. rights, or options
acquired or contract entered 1nto after he becomes « director.!!

The company must also within three days after recewving notice in
wrting from a director!” enter in the register particulars of the change.”

The company shall not'™ be deemed o have notice of or to be put
o inquiry as to the rght of any person to or in relation to a share in,
debenture of or participatory interest made available by the company Ge,
the compliance with the requirement under CA 1965, s 134 shall not be
deemed to constitute a construcnve notice as to the right of any person
o or in relavon to a share, cte of the company).

Compliance with the requirenient of CA 1965 5 134 is important since
the penalty for defauleis imprisonment for 3 years or a fine of RM13.000
with default penaley !

The register need not show with respect to any director. particulars of
shares in a related corporation that is the wholly-owned subsidiary of the
company or of another corporation.’”

A company that is a wholly-owned subsidiary shall be deemed to comply
with the requirement of CA 1965, 5 134 in relation to its director who
1s also a director of the holding company, if the particulars of the director
required by CA 1965, 5 134 to be shown in the register of the wholly-
owned subsidiary are shown in the register of the holding company.'™ This
provision. does not excuse a wholly-owned subsidiary from maintaining
a register of directors” sharcholdings in respect of directors who are not
also directors of the holding company.

6.3 Disclosure by directors and chief executives of
public corporation

The Securiries Industry (Amendment) Act 1998 which came into force
on 1 April 1998 amongst ather things requires additional disclosure from
dircctors and the chief exccunve of a public corporation,

1L CA 1965, 5 134
12 Uiider CA. 1965, s 13501) ()

3 CA 1965, s 134(6).

14 By resson of anything done ynder the CA 1965, ¢ |
15 CA 1965, < 134(7)

16 CA 1965, 5 134(14)

17 s 1342)

18 CA 1965, 5 134(3)

®
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The additional disclostire requirements are contained in STA 1983, 99B.
The maxinium penalty for non-compliance or breach 1s RMTO00.000 or
imprisonment for a period not exceeding 10 years or both."

In summury, s 998 imposes on every director and chief execunive officer
of alisted corporation.*' a duty to disclose to the SC his interest mn securities
of the listed corporanion and any associared corporation of the listed
corporation.

SIA 1983, s 99B(1) provides that unless exempted by the SC i writing:

(1) on the date of coming into force of s Y98 (1c, 1 April 1998), any
person who is the chief executive or director of a listed corporation.
and s then interested in the securities of the listed corporation or
any associated corporation of the listed carparation: ar

after the date of coming into force of s 99B, any person who becomes
4 chief executive or director of a listed corporation and at the time
when he does so 15 interested in securities of the listed carporation
or any associated corporation of the listed corporation,

@

shall notify the SC in writing in the format of the Profora Form,™! of
the subsistence of his interests at that time and the extent of his interests.

There is no definition as regards the term ‘associated corporation
However, the SC3 press release of 7 May 1998 clarified that the term
includes only ‘related corporation’ as defined under SIA 1983, s 2 which
(in relation to a corporation) means 4 corporation that s relared by way
of holding-subsidiary or fellow subsidiary reladonship of 4 group of companies
as stated under CA 1965, s 6. and does not include associated companies
as understood in accounting terms,

SIA 1983, 5998 does not provide a time frame for the chief executive/
director to nonfy the SC. The press release of 7 May 1998 stated that any
changes of interest n securities are to be noufied within 14 days of such
change.

SIA 1983, s 99B(2) requires a chief execunve/director of a listed
corporation to notify the SC during his tenure as chief executive/director.
the oceurrence of the following events:

(1) any event resulting in him becoming or ceasing to be interested in
securities in the listed corporation or any associated corporation of
the listed corporation;™

(2) the entering by himi of a contract to sell any of the securities;”!

{3) the assignment by him to any person. of any right granted to him
by the listed corporation to subseribe securities in the hsted
corporation;™

19 SIA 1983, s 99B(4)

20 And his spouse. child and parent. see SIA LUS3, 5 9985
21 See Appendix 3

22 SIA 1983, s YOB(2)a).

23 SIA 1983, sy Y9B(2)(h)

24 SIA 1983, 5 WIB2)(c)
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(4) the grant to him by any associated corporation of the listed
corporation to subscribe for sccurities in that assocared corporation;

(3) the excrase by him of the right granted by the associated corporation
as i (4) above:™

(6) the assignment by him of the night as granted under (4) above to
any other person:” and

(7) the event where & company in which he has an interest i its
securities becomes an associated corporation of the listed corporation
or where he will immediately have an interest in 1ts securities after
the company so becoming an associated corporation of the listed
corporation.™

The notfication by the chief executive/director has to state the extent of

his neerests. “Interests in securities” includes indirect mterest in the same
meaning as interests m shares as provided under CA 1965, s 6A.

The Proforma Form sets out the extent of information required. Under
the Proforma Form, particulars to be disclosed include:

(1) For particulars of notifier'" — name, nationality, identity card/
passport number, residential address, business occupation, position in
the listed corporation, date of appointment o the listed corporation
and the relationship with the chief exceutive/director (for spouse,
child or parent of the chief executive/director).

(2) For particulars of securities — type of securities, date of acquisition/
disposal, number/amount and percentage of securities acquired/
disposed of. balance amount and percentage of securities after the
acquisition/disposal, the name of the registered holder of those
secunities and particulars. of events by reason of which change has
occurred (however, it did not give clarification as to what extent
and type of particulars of the events need to be disclosed).

SIA T983,5 99B(3) clarifies that s 99B(2) does not require the notification
by a person of the occurrence of an event which comes to his knowledge
after he had ceased to be a chief executive/director.

SIA 1983, s Y9B(5) provides that for the purpose of s 99B, ‘chief
executive’ and “director’ mcludes a spouse, child or parent of the chief
executive or director. These “connected persons’ are required to notify the
SC individually of their respective interests in securities, Every notifier!
1s required to submit 4 separate form for his interests in securities of each
of the corporation. This would mean that if a dircctor has interest in ten

SIA 1983, « 99B(2}(d).

SIA 1983, s

S1A 191 5

SIA 1"!‘ s W9B(2)e)
SIA 1983, s 4.

A term wied by the Proforma Form to denote the peron making the notificarion.
Te, chief exceutive, director and the spouse, child and parent who have an interest in
securities

of
1
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of the subsidiiries of the hsted carporation. he is required to submit ten
notifications™ 1o the SC.

6.4 Disclosure of substantial shareholdings

This disclosure requirerient only applies to shareholders of the following
Compnmes:

(1) all public companies, whether listed or not; and

(2) declared companies, ic. body corpordte incorporated in Malaysia or
non-body corporate formed in Mala which are declared by the
Ministry of Domestic Trade and Consumer Affairs by way of
cerafication in the Gazette to be a company subjected to the
provisions.

CA 1965, s 69D and SIR 1998, r 7 set out what will constitute a
substantial shareholding m a company:

(1) an interest or nrerests i not less than 2% of the total nominal
amount of all the voung shares in a company:™ or

2) where the company has different classes of shares, an interest or
mterests i not less than 2% of the total nominal amount of all the
voting shares of a class

A shareholder who has a substantial shareholding is therefore a substantial
shareholder. A hare trustee™ although not regarded as having interest in
the shares held by him under s 6A(Y), is deemed to be a substantial
shareholder for the purpose of disclosure under substantial shareholding
requirement. ™ Thus the requirements of disclosure apply o a bare trustee,
Every substantial shareholder (which includes all natural persons resident
‘in Malaysia or notand whether in Malaysia or not and to all body corporate
‘whether incorporated or carrying on business in Malaysia or not") is
required to give within seven days after becoming a substantial shareholder:*!

(1) a notice m writing I Form 29A to the Compuany*! and the Stock
Exchang, and
a notice in writing i the form prescribed in Schedule 1 of SIR
1998 to the SC.

Proforma Form

CA 1963. s 69B(2) and SIR 1998, 1 5
CA 1965.s 6UD(and SIR 1998, 1 7(1)
69D(2) and SIR 1998, £ 7(2)
s 69D(3) SIR 1998, r 71
See CA 1965, 5 6A, ¢g authunsed noniier holding secunties fur beneficial owner,
CA 1965, 5 69 and SIR 1948 r 74

CA 1965, 3 69C(1) and SIR 1998, ¢ 4

CA 1965, s GYE(2) and SIR 1998, 1 8(2): for bare trustee disclosure, se
5 69P(3) and SIR 998, r TA(2)

CA 1965, < 69E(1).

CA 1965, s 691

CA 1965,
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The notice must be given even 1f he has ceased to be a substantial
sharcholder betore the expiration of the said seven days '’

The particulars required to be given as set out by

1965, s 69E(1)

and Form 29A are as follows:

(1) that he hereby gives notice to the company that he 15 a substantial
shareholder;
(2) his name, nationality, identification (ie. I/C Nov or passpore No) and
addresses — particulars of substantial shareholder;
(3) full particulars of voting shares he has an interest in:
() the date of acquisiion of the interes
(b} if the shares are held under another person’s name (¢cg nominee),
the name and address of the nominee (registered holder); and if
the substantial sharcholder holds the shares himself, state
accordingly;
(c) the number of shares or awmount of stock and the different
classes 1t any:
(d) full particulars of each mterese:

(1) as beneficiary under trist;!!

(1) as a joint holder:*

(iii) arising trom controlling directly or indirectly a company
which has interest(s) in the shares; and

(iv) as holder;

(¢) full particulars of the circumstances by reason of which the
substantial holder has interest:

(1) arising from the execution of a contract;

(1) arising from the right (other than under trust) to have a
shure transterred to him or to his order. whether present
or in the future, conditional or not. cg
*  executor adnunistrator or personal representative;

+  under scheme of arrangemen

(ii1) arising from the rnghts under an option exercisable at present
or mn the future and whether conditional or not; or

(iv) by way of entitlement (otherwise than as proxy or corporate
representative) to exercise or contral the exercise of a right
attached to shares of which he is not a registered holder;

() in the case of bare trustee. the fact that he is a bare trustee shall
he stated and in relaton to the particulars of the voting shares,
the full name and address. the 1/C or passport No of cach of
the beneficiaries and the number of shares held by each of the
beneficiaries shall be disclosed. ™

43 CA 1965, 5 69EG) and SIR 1998, 1 8(3)
4 See CA 1965, 5 GA(2)
45 Sce CA 1965, + 6A(7)

CA 1965, s 6AUH) & 15)

CA 196 A6

CA 1963, 5 69P(2) and SIR 1998, r TA(3)

a

w
th
sh
of

of
ar
ar
of




Disclosure 49

The notice®” must he enclosed together with a copy of the contract,
scheme of arrangement and a statement in writing verifying the copy of
the contract. scheme or arrangement; or where such documents are not
reduced to writing or not readily available a memorandum setting out
full particulars of the circumstances, contracts or scheme of arrangement
together with 4 statement in writing verifying that memorandum.3' It
must be dated and signed by the substantial shareholder. In case of 4
body corporate. it shall be signed by a director or the secretary.

The substantial shareholder and bare trustee (who holds substantial
shares) must within seven days after the date of a change in the inrerest(s)
notify the company and the Stock E: change of the change in Form 298
and the SC in 4 Schedule 2 Form of SIR 1998 stating his name and the
date of the change and the full particulars of the change n interest. ! Any
acquisition or disposal of voting shares 1n the company is deemed to he
a change in the interest(s) of the stbstanual sharcholder in voting shares
in that company.®

A notice in writing in Form 29C must be given to the company and
the Stack Exchange and a Schedule 3 Form of SIR 1998 must be given
to the SC within seven days after a person (or bare trustee) ceases to be
a substantial shareholder.”* The notice shall state his name, the date on
which he hus ceased 1o be a substanuial shareholder and full particulars of
the circumstances by reason of which he ceased to be a substantial
shareholder.™

Alisted company 1 required to provide the Stock change with a copy
of any notice of substantial shareholding or notice of’ changes thereof that
the company receives from its substantial shareholders for public release.™

Every company to which the provisions apply must keep a Register
of Substantial Shareholders at the company registered office in Malaysia
and the Register shall be open for mspection by any member free of charge
and by any other person on payment for each mspection of a sum of RM3
or such lesser sum as the company may require.”

The particulars to be included n the register are as follows:

(1), the names in alphabetical order of all the substantial shareholders
from whom nouces in Form 29A have been received by the
Company as required under CA 1965, s 69E: and

full particulars/information given in the notices given under CA
1965, ss 69E, 69F and 69G.5

2

49 Form 29A. See Appendix 4

50 Companies Regulations 1966, r KB,

51 CA 1965, ss 69F(1)(2) & 691 and SIR 1998, r 9(1) & (2). See Appendix 4 and 5
ind SIR 1998, ¢ 9(3)

53 CA 1965, s 69G2) & 691 and SIR 1998 5 1012), See Apperidix 4 and 5.

/54 CA 1965, s 69G(1) and SIR 1998, r 101}

/55 SC's Guidelines, para 7,05

56 CA 1963, 5 69i(1) & (2}

57 CA 1965, s 6YL(1)
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The penalty for non-compliance in giving Form 297, 298 and 29C
the company as required under as CA 1963, ss 69E, 69F and 069G is a
fine of RM1O00000 with default penalty of RM3,000 per day.™ The
penalty for non-compliance with SIR 1998 in giving the Schedule 1.
and 3 Forms 15 a fine of up to RM1,000,000 or jimprisonment of up to
five years or both.™ Therefore care must be taken to ensure compliance
of the provisions.

6.5 Register of securities

STIA 19835 30 requires a dealer, dealers' representative, investment adviser,
investment representative, fund manager, fund manager’s representative and
financial journalist to maintain a Register of Securities in the preseribed
form e, Form 14 of the Securities Industry Regularions 1987 (SIR 19877
— "Register of Securities’, of the securites quoted in Malaysia n which
he has an interest.” The register shall be kept at such place 1 Malaysia
nominated by such person who shall notify the SC in writing ie, Form
15 of SIR 1987 — "Notice of Place at which Register is to be kept', after
he commenced keeping the register! Annually, the Form 14 shall be
lodged with the SC within two months after cach financial vear giving
paracalars of all dealings in Securities which have been made by him during
the last preceding year."?

Any change in the place where the register is kept shall be notified to
the SCin Form 16 of SIR 1987 —'Notice of Change of Place or Cessation
of Keeping of Regster’,

He 15 required to enter the parnculars of the securities in which he
has an mrerest and the particulars of his interest in the register within seven
days.* Where there is a change, not being a prescribed change. in the
mnterest or mnterests in securities e shall enter in the register full particulars
of the change mcluding the date of the change and the circumstances by
reason of which that change has occurred.'* The entry shall be made within
seven days after the date of the change. Where he acquires or disposes
of securities there shall be deemed to be a change w the interest or
nterests.”

A dealer, dealers’ representative, investment adviser. investment
representative, fund manager and fund manager’s representative shall give

58 CA 1965, < 6YM

3% SIA 1983, s 123

61 SLA 1983, w 30(1) and 3111
61 SIA 1983, & 3012) and 31{1)
62 SIR 1987, r 18(2).

63 SIA 1983, 5 31(1)

6d STA 1983, < 300

65 SIA 1983, 5 30(4)(a)

66 SIA 1983, 5 30{41(b)

67 SIA 1983, 5 30(4)1¢
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notice to the SC in the prescribed fornyie, Form 14 of SIR 1987 of such
particulars as are prescribed including the place at which he will keep the
register as part of his application for the licence ™ In the case of 4 financial
journalist, he is required to give such notice to the SC within 14 days
from the date he became such a financial journalist by way of lodgement
of a Form 147 A financial journalist is a person who s not a licensed
person but who in the course of his business or employment contributes
advice, prepares analyses or reports about securities for publication in 1
vices." The

newspaper or periodical and other means of nformanon
notice shall be given to the SC even if he has ceased to be such a person
before the expiry of the period referred to in STA 19835 31(2).71 A person
who ceases ta be such a person shall give notice of his cessation in the
prescribed form™ within 14 days of his so ceasing.” Failure to comply
with these requirements may render the person in default liable to a penalty
of intprisonment of up to five years or to a fine of up to RM1000,000
or to bath.™

The $C may require such 1 person to produce for mspection the
register.” The SC may make 4 copy of or make extracts from the register.”
Failure 1o produce the register for mspection i an offence. Failure to
comply with these requirements may render the person in default lable
to a penalty of imprisonment of up to five years or to 2 fine of up to
RM1.000.000 or to both.

The SC may by notice require the proprictor or publisher or i newspaper
or periodical to supply the name and address of the financial journalist
who has contributed any advice or prepared any analysis or report that
has been published in a4 newspaper or periodical owned or published by
that proprietor or publisher or the names and addresses of all the financial
journalists who have contributed any such advice or prepared any such
analysis or report within 4 period specified in the notice.™ A praprictor
or publisher who wilfully fuls to comply with such 4 notite commuts an
offence.”™ Failure to comply with these requirements may render the person
in default lable to a penalty of imprisonment of up to five years or to
a fine of up to RM1,000,000 or to both,”

68 SIA 1983, 5 31(1] and
69 SIA 983, 5 (1) and
70 SIA 1983, & 29(2)

71 SIA 19835 313 de 14 days,
72 le Form 16 of SIR 1987

73 SIA 1983, 5 31(4)

74 SIA 1983, s 31(5) and 123
75 SIA 198, (1)

76 SIA 1983, 5 33(1}

77 SIA 1983, s 33(2) wird 123
78 SIA 1983, s 34(1)

1983, s 34(2)

80 SIA 1983, « 34(2) und 123
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6.6 Disclosure requirements of beneficial owners

The Securiues Industry (Central Depositories) Act 1991 (‘SICDA 19917)
was amended by the Securities (Central Depositories) (Amendment) Act
1998 which vame into force on 1 November 1998 to ensure transparency
of nommnee holdings.

Under SICDA 1991 after the amendments, all securities listed or proposed
to be listed for quotation on the official list of a stock exc h.\n;c are required
to be deposited with a central depository. ie. the deposit of securities with
the central drpmxmry is mandarory.* And only buwmml owners and
authorised nominees can be seeurities account holders ¥

A beneficial owner in respect of deposited securines is defined as the
ulumate owner of the deposited securities sho is the person who is entitled
to all rights, benefits, powers and privileges and is subject to all liabilities,
durtes and obligations in respect of, or arising from, the deposited securities.
and does not mclude a nominee of any description.® An authorised
nominee is 4 person who is authorised to act as nominee as specified under
the rules of a central depository.*! A list of authorised nomiees T out
under v 101 of the Rales of Malaysian Central Depository Sdn Bhd
(‘MCD):

An account holder of a securities account is required to declare in such
manner as may be specified in the rules of the central depository that he
1s the beneficial owner or the authorsed nominee, as the case may be.™
An authorised nominee is required to open a separate securities account
tor cach of the beneficial owners whose deposited securities the authorised
nominee is holding.* An authorised nominee is required to furnish to the
central depository n such manner as may be specified in the rules of the
central depository. the name and other particulars of the beneficial owner
of the sccurinies deposited 1 the securities account opened i the name
of the authorssed nominee.

All dealings in respect of deposited securities shall only be effected by
the beneficial owners of such deposited securities or an authorised nomirte
as the case muy be™

Any person wha contravenes ss 25(3) and 25A(1) & (2) shall be guilty
of an offence and shall on conviction be liable to a fine not exceeding
RM3.000,000 or to imprisonmient for a terny not exceeding ten years or
to both.®

81 SICDA 1991, s 14(1)
SICDA 1991, 5 25(4)
SICDA 1991, 5 2.
SICDA 1991, 5 2
SICDA 1991, ¢ 23(5)
SICDA 1991, s 25A(1)
SICDA 1991, 5 25A(2)

88 SICDA 1991, 5 29A.

89 SICDA 1991, & 25(0) and 25,
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These new requirements as regards deposiung all listed securities with
a central depository and disclosure of the ulmare beneticial owner of the
deposited sccurities ensure full rransparency. The loophole of using nominees
to deal in sccurities to avoid discovery of the true beneficil owners s
now plugged.

6.7 Corporate disclosure requirements

Under s 13 of the KLSE Listing Requirements, all compames applying
for listing on the Exchange are required to enter into an undertaking with
the Exchange. inter alia, to comply with the Corparate Disclosure Policy
requirements which impose on the companies duties in the dissemination
of corporate information under these rules. All listed compames are also
required to comply with the SC§ Policies and Guidelines on Issue /Offer
of Sceurities (‘SC’s Guideliney)

Assuch all listed companies are required to comply with the Corporate
Disclosure Policy as ser out in Part 10 of the Lisung Requirements and
Chapter 6 of the SC’ Guidelines. The objecuve of these two policies 1s
based on the belief that the conduct of fair and orderly market requires
every listed company to make available to the public information necessary
to make informed investment decisions. The listed companies are requi
to take reasonable steps to ensure that all who invest in ifs securities enjoy
equal access to such mformation.

The KLSE Corporate Disclosure Policy sets out six specific policies
concerning disclosure. They are as follows:

(1) Policy on Immediate Public Disclosure of Material Information. A
listed company is required to make immediate public disclosure: of
all material informagon concermng 1ts al
arcumstances.

@) Policy on thorough public dissentinagon. A listed company 1s required
to release material information to the public in a manner designed
to obtain its fullest possible public dissenmnation.”!
Policy on clarification or confirmation of rumours and reports.
Whenever a listed company becames aware of a rumour or report,
true or false, that contains information that is likely to have. or has
had, an effect on the trading i the company’s securities or would
be hikely to have a bearing on investment decisions. the company is
required to publicly clarify the rumour or report as promptly as
possible.”

) Policy on response to unusual murket action, Whenever unusual
market action takes place in a listed company’s sceurities, the company
15 expected to make inquiry to determine whether rumours or other

od

rs except in exceptional

3

90 KISE Listng Requirements. s
91 KISE Listing Requirensents, s 330
92 KISE Listing Requirements. s 33
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condinons requiring corrective action exst, and if so. to take whatever
action is appropriate. Ifl after the company’s review. the unusual
market action remains unexplaned, it may he appropriate for the
company to announce that there has neither been any material
development in its business and affairs not previously disclosed nor.
to 1ts knowledge. any other reason to account for the unusual market
action.”

Policy on unwarranted promotional disclosure. A listed company

should retrain trom promotional disclosure activity which exceeds

that necessary to enable the public to make informed investment
decisions. Such activity includes inappropriately worded news releases,

public announcements not justified by actual developments m a

company’s affairs, exaggerated reports or predictions. flamboyant

wording and other form of over-stated or over-zealous disclosure
activity which nuay midead investors and cause unwarranted price
movements and activity in 4 coripany’s securities.”

(6) Policy on msider trading. Insiders should not trade on the basis of
material information which is not known to the mvesting public.
Mareover, insiders should refrain from trading, even after material
information has been released to the press and other media, for a
period sufficient to permit thorough public dissemination and

aluation of the mformaton.”

(5.

5

Failure to comply with the Policy may render the listed company liable
to the sanctions sct out in KLSE Listing Requirements, s 392,
Chapter 6 of the SC¥ Gudehnes requires listed companies

4}

to make mmmediate announcement of information which may be

reasonably expected to have @ material effect on marker activity n,

und prices of, its hsted securities;

(2) to make mmmediate public disclosure of all material imformation
concerning its affairs;

(3) to release mformation to the public in @ manner designed to achieve
the widest possible dissemination;

(4 to make periodic announcements of the' status of any memorandum
of understanding (MOU), where such MOU  has been entered into
with another party: and

(3) to refrain from promotional disclosure activity beyond thar necessary

to enable the public to make informed investment decisions, in an

attempt to mfluence prices of securities.””

Y3 KISE Listing Requirements, 5 338
04 KLSE Listing Requirements, s 339
95 KISE Listing Requiretnents, s 340
Guidelines, Chapter 6, pari 6,001
s Guidelines, Chagter 6, para 602,
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Generally, any material information which:

(1) is necessary to enable holders of the issuer’ Tisted securites and the
public to appraise the position of the listed company and s group;

(2) 1s necessary to avoid the establishment of a false markert in the listed

securities; .’Iﬂd

nught reasonably be expected to materially affect market acuviry m

and the price of its securities,

@)

must be submitted promptly to the Exchange for public release.

In addinon, there 1 guidince contmed mm Part 2 of the KLSE
Listing Requirements relatng to specific immediate announcements: The
guiding principle s: there should be an mnmediate dnnouncement of
fany informution concerning the company or any ol the subsidiary
companies to avoid the establishment of a false market in the company’s
securities or which would be likely to matertally affect the price of it
securitie:

The SC will take appropriate action W here 1t considers that improper
use is being made of price-sensinve mformaton, The SC will not tolerate
the practice of allowing information to leak prior to publication and formal
announcement of the details of a proposdl, especially where price-sensitive
information 1s acquired by virtue of one’s position s an officer, agent or
employee of a corporation. and is used in an improper manner to gain
personal advantage.™

6.8 Dealings by directors in securities of the company

Every listed company must adopt rules governing dealings by directors in

its listed securides in terms that are no le: acting than those stipulated

in Chapter 5 of the SCY Guidelines” which should be viewed as an aid

to prevent directors and principal officers frony commitung insider trading.
The rules must apply to the following types of dealings:""

e

(1) Dealings in the securities of a listed company by a director of the
company, any person connected with a direcror,!! or any principal
officer of a hsted public company:"* and

(2) Dealings by 4 director, any person connected with a director or any
principal officer of 4 listed company. m the securities of other listed

98 s Guidelines, Chapter 6. para 6,03

99 SC' Guidelines fortn part of securities Liws: see SIA 1983, < 2 Thus non-compliance
with: the: Guidelines will render the defaulter hable o a fine of not excecding
RMLON000 or imprisonment not exceeding 5 years or both: and a fine not
exveeding RM5,000 per day for contnning offences; see STA 19583, s 123,

100 Such dealings shall be deemed as the directars deshngs for the purpose of these
Guidelines: see SC5 Guidelines, Chapter 3, para 5.02

101 As defined by CA 1963, 5 122A

102 A principal officer shall mclude the chief execunve offiter. financial officer or key
officer who has dccess to the company’s litest financial performance or \\Im i privy
to price-sensitive informanon: Guidelines. Chaprer
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companies when, by virtue of his/her position m his/her own listed
company or his/her connection with a director of that listed company,
as the case may be, he/she is in possession of unpublished price-
sensitive information 1n relation to these other securities.

6.8.1 Closed periods

Under the guidelines, the circumstances under which dealings are prohibited,
ie closed periods are:"

(1) During the period commencing from the tune information is
obtained up to one full rading day' after the announcement of
matter that mvolves unpublished price-sensitive material information
m relation to the securities of the company (or. where relevant. any
other listed company!
During the period from the commencement of negotiation for a
mrpnmu proposal involving a transaction having a value exceeding
25% of the net assets of the listed company up torone full rading
day after the announcement or one full trading day after the
abortment of negotiation, as the case may be: or
(3) During the period commencing from one month prior to the
targeted date of announcement of the quarterly. interim and
preliminary financil results up to one full trading day after the
announcement of financial results for the relevant period.

6.8.2 Procedure for securities transactions by directors

4 director is free to deal
urities. However. the following guidelines should

Other than the closed periods as provided abov
m his/her company’s
be observed:'?

Any such dealings should be carried out only during the period
commencing after one tull rading day from the announcement of
the annual, half-yearly or quarterly results. as the case may be. up to
the day prior to the expiry of the current financial year, half-year or
quarter, as the case may be. in which the announcement is mades
(2) A director who has entered into any such dealings shall give
notification in writing to the company secretary, or any other person
authorised in wrinng by the board, within 14 days after the transaction
had tken place. staving the date of transaction, the transaction price,

103 See SC Guidelines, Chapter. 5. para 5.03(1)

104 One tull trading day is defined as one full matket day of the stock exchange, not
including the day when an announcement s made. which commences from 9.30
am to 500 prz 4 given business dav. 1 other words. regardless of what dme the

hange recemves an annouticement on i given day, dealings tin only commence
ater one full trading day from such an announcement, nor counting the dav of che
announcetent; see SCs Guidelifies, Chapeet 5, para 5.04.

105 See SC& Guidelines, Chaprer 3. para 5.03(2)
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the amount of securities acquired or disposed of and the figure as a
percentage of the company’s wsued capital;

(3) The company should mamtan proper written record of the
notifications given. Any such notifications received shall be furmshed
to the SC and the Stock Exchange within one full trading day of
the notifications: and

4) The company secretary shall, at cach meeting of the board, table a
summary of the director’s dealing
the previous board meeting

notified to the company since

6.8.3 Flexibilities

However, under exceptional circumstances!” directors are given the
flexibilities to deal in his/her company’s securites during the closed periods,
subject to adherence to the following conditions:'”

(1) prior to dealings, an announcement should be made to the Stock
Exchange by the affected director, stating—
(a) his/her current sharcholding in the company: and
(b hus/her mtention to acquire or dispose of the securities of the
dun.mz the closed periods where dealings are prohibited

) dulmm shuuld commence after one full trading day from such
announcement as stipulated i (1) above:

(3) the dircctor should report to the Board of the listed company through
the company secretary. within one full trading day after dealings
have taken place;

(4) an announcement should be made to the stock exchange by the
affected director not later than one full trading day following each
dealing, stating—

(a) the date of transaction;

(b) the transaction price: and

(¢) the amount of sectiritics acquired or disposed of and the figure
as 4 percentage of the company’s wsued capital:

(5) the director should observe the procedure for securities transactions
under SC’s Guidelines, chapter 5, para 5.03(2).""

6.8.4 Dealings exempted from closed period restrictions

The following types of dealings are
restrictions on dealings:!"”

empted from the closed period

106 Fg where o presiing ftancial commitment s to be met during the closed penods
aw illustrated under SC Guidelines. Chapter 5. pura 5,03(1)
Guidelines, Chapter 5, para 3.03(3)
See 682 ibove
ndelines.

Thapter 3. para 3.05
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(1) exercise of oprions or rights under an employee share or share option
scheme

(2) exercise of warrants or conversion of convertible securities;

(3) acceptance of cnutlements under an issue or offer of securities, where

such 1ssue or offer 15 made available to all holders of the listed public

company’s securities (of to all holders of 4 relevant class of ats

securities) on the same terms: or

undertakings to accept. or the acceptance of, a take-over offer.

(4]

6.9 Conclusion

The disclosure requirements are ntended to have a direct bearing on insider
trading, By requiring such data to be recorded and mamtained. it is argued
that msiders run the risk of their trading being publicised and are deterred
trom so truding. The requirements of allowing only authorised nominees
o hold securities on behalf of beneficial owners and the requirements for
authorised nonunees to disclose the wdentiry of beneficial owners filled the
loophole of using multiple nominees to mde the idenuty of the true
owners, The threat of discovery, through disclosure of holdings, dampens
the temptation to trade on insde information

These disclosure requirements coupled wath the Corporate Disclosure
Policy of the Stock Exchange would. to a large extent, work as an effective
deterrent framework ta reduce the occurrence of insider trading.

There are also restricnons on dealings by direetors and principal officers
in the company’s securities during closed periods. Such restnictions are
meant to ensure that directors and principal officers who are privy to inside
information do not deal with the securities of the company

In conclusion, Malaysia has 2 potentially impressive array of weapons
on the statute book o deal with insider trading. However, the effectiveness
of msider trading regulation 15 conditional upon momtoring market operators,
the stock exchange and msiders, and the ability to expeditiously bring
offenders to task.

Nevertheless, regulators will probably never be able to stop insider
trading, an effective deterrent framework at best would only reduce the
oceurrence but not elimination.
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SECURITIES INDUSTRY ACT 1983
ACT 280

PART IX
TRADING IN SECURITIES

DIVISION 2

Insider Trading

89. Information
For the purposes of this Division. “information™ includes—
(a) matters of supposition and other matters that are msutficiently
definite to warrant heing made known to the public;
(b) muatee of a person;
(¢) mutters relanng to negonanons or proposals with respect to-
(1) commercial dealings: or
(1) dealing m securities ;
(d) information relatmg to the financial performance of a
corpordtion;

lating to the mtentions, or likely intention:

(¢) information that a person proposes to enter into, or has
previously entered into one or more transactions or agreements,
m relation to securities or has prepared or proposes to issue a
statement relating to such securities; and

() matters relating to the future.

89A. Information generally available

(1) For the purposes of this Division, mformation 1s generally available
if the mnformation has been made known in a manner that would. or would
tend to, bring 1t to the attention of reasonable persons who invest in
securities of a kind whose price or value might be affected by the information,
and since it was so made known, a reasonable period for it to be disseminated
among, and assimilated by such persons has elapsed.

(2) The mformation referred to n subsection (1) includes information
that consists of deductions or conclusions made or drawn from such
information.

89B. Material effect on price or value of securities

For the purposes of this Division, an information that on becoming
generally available would or would tend to have a material effect on the
price or value of securities, refers to such information which would or

59
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would tend to. on becoming generally available, influcnice reasonable
persons who nvest in securities in deciding whether or not to acquire
or dispose of such securities, or enter into an agrecement with a view to
acquire or dispose of such securnities.

89C. Trading in securities

For the purposes of this Division, trading in securities that is ordinarily
permitted on the stock market of a stock exchange 1s to be taken to be
permitted on that stock market even though trading i any such securities
o that stock nuarket 15 suspended.

89D. Reference to “procure”

For the purposes of this Division and section Y0A but without limiting
the meaning of the term “procure™ as provided in this section, if a person
incites, nduces, encourages or directs an act or omission by another person,
the first=-mentioned person is taken to procure the act or omission by the
other person.

89E. Prohibited conduct of person in possession of inside
information
(1) A person is an “insider” if that person—

(a) possesses information that is not generally available which on
becoming generally available a reasonable person would expect
it to have a matenial effect on the price or the value of securities;
and

(b) knows or ought reasonably to know that the information is not
generally available,

(2) An insider shall not. whether as principal or agent. in respect of
any securities to which information in subsection (1) relates—
(a) acquire or dispose of, or enter into an agreement for or with
a view to the acquisition or disposal of such securities; or
(b)  procure, direcdy or indirectly. an acquisition or disposal of, or
the entering into an agreement for or with a view to the
acquisinon or disposal of such securities.

(3) Where trading in th urities to which the information in subsection
(1) relates is permutted on a stock market of a stock exchange, the insider
shall not, directly or indirectly, communicate the information referred to
in subsection (1), or cause such information o be communicated, to
another person, if the insider knows, or ought reasonably to know, that
the other person would or would tend to—

(a) acquire, dispose of, or enter into an agreement with 4 view to
the acquisition or disposal of, any securities to which the
information in subsection (1) relates: or
procure a third person ta acquire, dispose of or enter into an
agreement with a view to the acquisition or disposal of, any
securities to which the information in subsection (1) relates.

(b
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(4) A person who contravenes or fails to comply with subsection (2)
or {3) commits an offence and 1 hable on conviction to a fine of not les
than one million ringgt and to imprisonment for a term not exceeding
ten years.

(3) The Minister may preseribe, and make regulations in respect of,
persans, or transactions relating to Securities, or any particular class, category
or description of persons. or any particular class. category or description
of transactions relating to securities. o whom or which this secton does
not apply.

89E.  Proof of contravention of section 89E

In a prosecution of an offence under subsection (2) or (3) of section
89E, it is not necessary for the prosecution to prove the non-existence
of facts or circumstances which if they existed would, by virtue of section
89G, 89H. 891, §9], 89K. 89L, 89M. 8IN or 890, or any regulations
made under subsection (5) of section 8YE. preclude the act from
constituting a contravention of subsection (2) or (3) of section 89!
the case may be.

89G. Secrecy arrangements by corporation
(1) For the purposes of this Division, a corporation is deemed to possess
any information—
(&) which an officer of the corporation—

(i) possesses and which came into his possession in the course
of his duties as an officer of the corporation; or

(i) knows or ought reasonably to have known because he is
an officer of the corporanon: or

(b) which an officer of the corporation possesses and which came
into his possession in the course of his duties as an officer of
a related corporation of the first-mentioned corporation where—

(i) the officer is an msider by reason of being in possession
of the information:

(i) the officer is involved in, the decision, transaction or
agreement of the first-mentioned corporation in acquiring
or disposing of securities in relanon to which the officer
is an msider or entering into an agreement to acquire or
dispose of such secunities, procuring another person to
acquire or dispose of such securities or enter into an
agreement to do so. or communicating the information in
circumstances referred to in subsection (3) of section 8YE:
or

{i11) it 1s reasonable to expect that the officer would
commumicate the informaton to another officer of the
first-menuoned corporaton acting in his capacity as such,
unless 1t 15 proved that the information was not in fact so
communicated.
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(2) In this section, “informanon” refers to nformation which a
corporation 15 taken to possess and where a person in possession of the
information 15 an insider,

(3) A corporation does not contravene subsection (2) of section 89E
by entering into the transaction or agreement at any ume merely because
of information - the possession of the corporation it=

(@)

(b

(©)

the decision to enter into the transaction or agreement was taken
on behalf of the corporation by a person or persons other than
an officer of the corporation in posséssion of the information;
the corporation had in operation ar that tme arrangements that
could reasonably be expected to ensure that—

(i) the information was not communicated to a person or
one of the persons who was mvolved in, or made the
decision to enter into. or be mvolved in. the transaction
or agreement;
no advice with respect to the decision to enter into, or be
involved in, the trlansaction or agreement was given to that
person by the person in possession of the information: or
(i) the person m possession of the information would not be

involved in the decision to enter into or be involved in,
the transaction or agreement, or mvolved n the transaction
or agreement; and
the information was not so cominunicated, no such advice was
given and the person i possession of the information was not
mvolved m the decision to enter nto, or be involved in, the
transaction or agreement or was not involved in the transaction
or agreement.

(if]

89H. Secrecy agreements by partnerships
(1) For the purposes of this Division, a parmer of a parmership 1s
deemed to possess any information—

(a)

®
(¢

)

which another partner possesses and which came into the other
partner’s possession in his capacity as a partner of the partnership;
which an employee of the partmership possesses and which came
into the employee’s possession i the course of his duties: or
if a partner or an employee of a parmership knows or ought
reasonably to know any matter or thing because the partner or
employee is a partner or an employee as such, it is presumed
that every partner and employee of the partnership know or
ought reasonably to know that matter or thing.

(2) I this section, “information " refers to intoruation which a parmership
is deemed to possess and where a partner or an employee of the partnership
in possession of that information is an insider.

(3) A partner of 4 partnership docs not contravene subsection (2) of

section 8YE hy entering into the transaction or agreement referred to in
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that subscetion at any time merely hecause one or more (but not all)

partners, or an employee or employees of the parmership, were in actual

possession of information at the time if-

() the decision to enter into the transaction or agreement was
taken on behalf of the partnership by any one or more of the
following perso

(1) a parmer who 1s taken to possess the information merely
because another partiier, or an employee of the partnership.
was 1 possession of the information; or

(1)) an employee of the partnership who was not in possession
of the information: and

the partnership had in operation at that time agreements that

could reasonably be expected to ensure that—

(1} the information was not communicated to 4 partrier or an
employee or one of the parters or employees who was
or were mvolved . or made the decision with respect
to the entering into the traisaction or agreemient in
question:

(1) no advice with respect to the decision to enter mto the
transaction or agreement was given to that parmer or
employee by a partner or an employee m - possession of
the information;

(i1} the partner or employee in possession of the mformution
would not be mvolved in the decision to enter into, or be
mvolved i, the transiction or agreement: and

the information was not communicated. no advice was given

and the parter or employee 1 possession of the information

was not mvolved in the dedsion to enter into, or be mvolved
in. the tmnsaction or agreement.

M

(4) A partner of a partnership does not contravene subsection (2) of
section 8YE by entering into the transaction or agreement referred to in
that subsection otherwise than on behalf of the partnership merely because
the parmer is taken to possess information that is in the possession of
another partner or employee of the partnership.

89I.  Underwriting and sub-underwriting
(1) Subsection (2) of section 8YE shall not apply in respect of—
() the entering into of an underwriting agreement or a sub-
underwriting agreement; or
(b) the acquisition of securtties under an obligation to do so in an
agreement referred o in paragraph (a).

{2) Subsection (3) of section 89E shall not apply in respect of the
communication of information in relation to securities to a person solely
for the purpose of procuring the person—

(a) o enter into an underwriting agreement or a sub-underwriting
agreement in relation to any such securities; or
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(b} to acquire any such securities under an obligation to do so in
an agreement referred to in paragraph (a).

89]. Non-application of section 89E to transactions carried out

under schemes of arrangement, etc. under any written law
Section 8OE shall not apply to an acquisinon or disposal of securities or
the communication of mformation that is carried out under any other
written law relating to schemes of arrangement, reconstructions and
take-overs relating to corporations.

89K. Exception for corporation with knowledge of its intention

(13 A corporation does not contravene subsection (2) of section 89E
by entering mto a ransaction or an agreement in relaton to sceurities
other than those of the corporation merely because the corporation is aware
that 1t proposes to enter into or has previously entered into one or more
transactions or agreements m relation o those securities.

(2) Subject to subsection (3), a corporation does not contravene subsection
(2 of section 8YE by entering into a transaction or an agreement in relarion
tosecurities other than those of the corporation because an officer of the
corporation 15 awdre that it proposes to enter into, or has previosly
entered into. one or more transactions or agréenients i relation to those

securiies,

(3) Subsection (2) shall not apply unless the officer of the corporation
becante aware of the matter referred to i that subseetion in the course
of s duties.

(4) Subject o subseetion (5). a person does not contravene subsection
(2) of section 89E by entering into 4 transaction or an agreement ot behalf
of a corporanon in relation to seeurities other than those of the corporation
merely because the person is aware that the corporation proposes to enter
into, or has previowly entered meo, one or More transacions or agreenents
m relation to those securities.

(3) Subsecton (4) shall not apply unless the person became awaré of
the matters referred to in the course of his duties a¢ an officer of the first-
mentioned corporation or in the course of acting as an agent of the firse-
mentoned corporation.

89L. Exception of knowledge of indi
activities

An findividual does not contravene subsection (2) of section 89E by

COTErng Nto 4 transacnon or 4n agreement i ﬂ.'[.ll)()l) to securities ll]L‘R‘]}'

because he is awire that he proposes to enter into, or has previously

entered into. one or more transactions or agreements in relation to those

securities.

dual’s own intentions or
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89M. Unsolicited transaction by a broker

(1) A dealer or a dealer’s representative does not contravene subsection
(2) of secton 8YE by entering into 4 transaction or an agreement as an
agent for another person, heing a transaction or an agreement entered into
on the stock market of a stock exchange mn securities which are quoted
for trading on the stock market of that stock exchange 1t

(a) the transaction or agreentent s entered into under a specific
wmistruction by the other person which was not solicited by the
dealer or the dealer’s representatives:

(h)  the dealer or dealer's representative has not given any advice o
the other person m relation 1o the transaction or agreement or
otherwise sought to procure the other person’s instructions to
enter into- the transaction or agreement; and

(&) the other person is not associated with the dealer or the dealer’y
representatve.

Nothing in this section shall uffect the application of subsection (1)
in relanon to the principal.

89IN. Exception for redemption of units of a unit trust scheme
under buy-back covenant

Subsection (2) of section §YE shall nat apply in respect of the redemption

by a rrustee under a trust deed relating to 4 umit trust scheme in

accordance with a buy-hack covenant contained or deemed to be

contaned in the trust deed at a price that is required by the trust deed

to be caleulated, so

ar as is reasonably practicable, by reference to the
underlymg value of the assers, less any habilines of the unie truse
scheme to which the uues ot the unit trust scheme relates, and less any
reasonable charge for purchasing the units of the unit trust scheme or
initerest.

890. Parity of information defence

(1) A person does not contrivene subsection (2) of section 89E 1f—

(a) the securities that are the subject of the transaction or agreenient

or the action of procuring o transaction or an agreement are

not securities which are permitted on the stock marker of 4
stock exchange:

(bl the Court 15 satisfied that the other party to the transaction or
agreement knew, or ought reasonably to have known, of the
mformation before entering mto the transaction or agreement;
and

(¢} that person aequires or disposes of such secunities on such terms
and in such circumstances that—

(1) he does not obtain any gam or avoid any loss, includi

an unrealised gain or unrealised avoidance of loss in price

or value, of the se

urities, as the case may be, for himself
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or any other person by reason of the effect that the
information 1s likely to have when it becomes generally
availible: and

{i1) the purpose of the acquisition or disposal of the securities
does not include any purpose of securing 4 gain or avoiding
a loss, as the case may be, for himself or any other person
by reason of the effect that the mformanon is likely to
have when it becomes generally available.

In i proseeution for an offence under subsection (3) of section 89E

2
where the person commumeated information or caused mformation o
be communicated to another person, it shall be a defence—

(@) if the Court i sausfied that the mformation came o the
possession of the person so communicanng the mformation <olel
as - result of it being made known in ¢ manner likely to make
it generally available pursuant to section 89A; or

(b) i the Court is satistied that the other party knew of. or ought
reasonably to have known. the information before the

mformation was communicated.

89P. Acts and omission within and outside Malaysia relating to
insider trading
This Division applies to-

(a) acts and omission oeeurring within Malwsia in reladon to
securities of any body corporate which i formed or 15 carrying
on husiness or is listed within or outside Malaysia; and

() acts and omission accurring outside Malaysia: in relation to
securities of any hody corporate which is formed or is carrying
on business or is listed within Malaysia

DIVISION 3
Liability for Unlawful Activity

90.  Civil remedies

(1) Where it appears to the Commuission that any person has contravened
section: 84, 85, 86, 87, 87A, 88 or 8UE, the Commission may institute
civil proceedings in the Court agaunst thar person. whether or not
that other person has been charged with an offence in respect of the
contravention, or whether or not a contravention has been proved mn a

prosecution.
(2) A proceeding under subsection (1) or under section 88A or 90A
nuy be begun at any tme within twelve years from—
(a) the date on which the cause of action accrued: or
(b) the date on which the Commission ar the plainuff, as the case
may be, discovered the contravention. whichever is the later.
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90A. Recovery of loss or damages

(1) A person who suffers loss or damages by reason of. or by relying
on, the conduct of another person who has contravened section 8YE may
recover the amount of loss or damages by instituting civil proceedings
against the other person, whether or not the other person has been charged
with an offence in respect of the contravention or, whether or not a
contravention has been proved mn a prosecution,

(2) Tn subsection (1), “loss or damages” includes an unrealised loss or
gain, as the case may be, in the price or value of securities of a corporation
being the difference between—

() the price or value of securities in a transaction in connection
with which the person first-mentioned in subsection (1) claims
to have suffered loss or damages: and

(b) the price which would have been the likely price of the securites
in the transaction, or the value which it is likely that such
securities would have had at the time of that transaction, if the
contravention had not occurred.

(3) Where an insider acquired or agreed to acquire, or procured another
person to acquire or agree to acquire, securities from a person (the “seller”)
who did not possess the information, 1 contravention of subsection (2)
of section’ B9E, the seller may, by civil action against the insider or any
other person involved in the contravention, recover, as a loss or damages
suffered by the seller, the difference between—

() the price at which the securities were acquired. or agreed to be
acquired. by the insider or the other person, from the selle
and

(b) the price at which the securities would have been likely to

have been acquired at the ame of the acquisiion or agreement,
as the case may be, referred to in paragraph (a) if the nformaton
had been generally available.

(4) Where an insider disposed of or agreed to dispose of, or procured
another person to dispose of or agree to dispose of, securities to a person
(the “buyer™) who did not possess the mformation, in contravention of
subsection (2) of section BIE, the buyer may, by civil action against the
insider or any other person involved in the contravention. recover, as a
loss or damages suffered by the buyer. the difference between—

(a) the price at which the securities were disposed of. or agreed to
be disposed of, by the insider or the other person, to the buyer;
an

(b) the price at which they would have been likely to have been
disposed of at the time of the disposal or agreement, as the case
may be, referred to in paragraph (a) if the information had
been generally available,

(5) Where an insider acquired or agreed to acquire, or procured another
PErson to acquire or agree Lo acquire, securities, in contravention of subsection
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(2) of section 89E, and such securities were permitted to be gaded on
a stock market of a stock exchange, then, whether or not the insider or
any other person involved in the contravention has been charged with an
offence in respect of the contravention or whether or not the contravention
has been proved in a prosecution, the Commission may. if it considers that
it is in the public interest to do so, by civil action against the insider or
any other person involved mn the contravention—

{4) recover an amount equal to three times the amount being the
difference between the price at which the securities were
acquired. or agreed to be acquired. by the msider or the other
person. and the price at which they would have been likely to
have been acquired at the time of the acquisition or agreement,
as the case may be. if the information had been generally
availuble; and

(b) claim civil penalty in such amount as the Court considers
appropriate having regard to the seriousness of the contravention,
being an amount not more than five hundred thousand ringgir.

(6) Where an inuder disposed of or agreed to dispose of, or procured
another person to dispose of or agree to dispose of, securities, in contravention
of subsection (2) of section 89E, and such securides were permitted to
be traded ona stock market of a stock exchange, then, whether or not
the insider or any other person mnvolved in the contravention has been
charged with an offence in respect of the contravention or whether or
not the contravention has been proved in a prosecution, the Commission
may, if it considers that it is in the public nterest to do so. by civil action
against the mnsider or any other person involved in the contravention—

(1) recover an amount equal to three times the amount being the
difference between the price at which the securines were
disposed of, or agreed to be disposed of, by the insider or the
other person, and the price at which they would have been
likely to have been disposed of at the time of the disposal or
agreement, as the case may be, if the mformation had been
generally available; and

(b) claim civil penalty i such amount as the Court considers
appropriate having regard to the seriousness of the contravention,
being an amount not more than five hundred thousand ringgit.

(7) An amount recovered or obtained by the Commission in an action
pursuant to subsection (3) or (6], respectively, shall be applied—

(a) firstly, to reimburse the Commission for all costs of the
investigation and proceedings in respect of the contravention or
suspected contravention; and

(b) secondly—

(i) where it relates to subsection (5), to compensate the sellers
who disposed of securities of the same class on the stock
market of the stock exchange when information was not
generally available between the time when the first
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contravention of subsection (2) of section 89E occurred
and the nme when information became generally available;
and

(i) where it relates to subsection (6), to compensate the buy
who acquired securities of the same class on the stock
market of the stock exchange when the information was
not generally available between the time when the first
contravention of subsection (2) of scction 89E occurred
and the time when the information became generally
available.

(8) If the Commission considers that it 15 not practicable to compensate
the persons referred to in paragraph (b) of subsection (7), in view of the
likely administration costs, the amount of any potential distribution to each
person and the difficulty of ascertaining or notfying the persons whom
it is appropriate to compensate, as the case may be, the Commission iy
decide not to distribute to the persons referred to in paragraph (b) of
subsection (7).

(9) To the extent that any of the amount recovered or obtained in a
civil action under subsection (5) or (6) has not heen distributed pursuant
to subsection (7). it shall be paid to the compensation fund maintained
under Part VIII or retained by the Commission to defray the costs of
regulating market trading, as the Commussion, with the approval of the
Minister, may determine.

(10) Any right of action that a person has by virtue of this section is
in addition to any right that any other person has under any other written
law.

PART X
NFORCEMENT AND INVESTIGATION

DIVISION 1

General

100. Power of court to make certain orders
(1) Where—

(a) on the application of the Commission, it appears to the High
Court that a person has committed an offence under this Act.
any other written law relating to dealing in securities, fund
management or anvestment Ild\x'lC('. or has contravened (hC
conditions or restrictions of 4 licence or the rules or listng
requirements of a stock exchange or of the rules of a recognised
clearing house or is about to do an act with respect to dealing
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(b

(ba)

the High Court ma

in securities that, it done. would consutute such an offence or
contravention, or has engaged in, is engaging in, or is proposing
10 engage in.any conduct that constitutes or would constitute
a contravention of this Act. any other written law relating to
dealng 1 securities, fund management or investment advice,
whether or not that person has been charged with an offence
m respect of the contravention, or whether or not a
contravenuon has been proved in a prosecution;

on the appleation of 4 stock exchange, 1t appears to the High
Court that a person has contravened the rules or listing
requirements of the stock exchange:

on the application of a recognised clearing house, it appears to
the High Court that a person has contravened the rules of the
recogmsed clearing house; or

in' 4 proceeding under section 88A, subsection (1) of section 90,
or section YDA, it appedrs to the High Court that a person has
contraveried section 84, 85, 86, 87, 87A, 88 or 89E. whether or
not the person has been charged with an offence i respect of
the contravention. or whether or not a contravention has been
proved in a prosecution,

» without prejudice to any order 1t would be entitled

to make otherwise than pursuant to this section, make one or more of

the following orde

(aa)

in the case of persistent or continuing breaches of this Act, any
ather written law relating to dealing in securities, fund
management or investment advice, of the conditions or
restricnions of a licence, or of the rules or listing requirements
of a stock exchange, or of the rules of a recognised cleaning
house, an order restraining a person from carrying on a business
of dedling in securities, acting as a fund manager or an inveéstment
adviser or as a4 dealer’s representative. a fund manager’s
fepresentative or as an investment representative, or from holding
himself out as carrving such business or acting as such manager,
adviser or representative;

an order restrumng a person from acquiring, disposing of or
otherwise dealing with any securities that are specified in the
order;

an order directing a person to dispose of any securities that are
specified in the order:

an order restraming the exerene of any voting or other rights
attached to any securities that are specified n the order;

an order restraining a person from making available, offering for
subscription or purchase, or 1suing an imitation to subscribe
for or purchase, or alloting any sccurities that are specified in
the order:

an order appointing a receiver of the property of a dealer or a
fund manager or of property that is held by a dealer or a fund
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manager for or on behalf of another person whether on trust
or otherwise:
an order vesting securities that are specified in the order i the
Commission or 4 trustee appointed by the High Court:
an order declaring the whole or any part of a contract relating
to securities. including a conmract for the acquisition or disposal
of securtties, to be void, and if the High Court thinks fit, to
have been void ab mitio or at all times on or after a specified
date before the order is made;
where a person has refused or failed, 15 refusing or failing. or 1
proposing to refuse or fail, o do any act or thing that he 15
required to do under this Act, an order requiring such person
o do such act or thing:
in the case of a contravention by a person of the rules or listing
requirements of a stock exchange or the rules of a recognised
clearing house, an order giving directions concerning compliance
with or enforcement of those rules or listing requirements to—

(1) the person: and

(i) if the person is a body corporate, the directors of the

body corporate;

in a case where the person is a director, an order removing him
from office and that he be barred from becoming a director of
any other public company for such period of time as may be
determined by the High Court;
for the purpose of securing compliance with any other order
under this secuon, an order directing a person to do or refrun
from doing 4 specified act; and
any ancillary order deemed to be desirable i consequence of
the making of an order under any of the preceding provisions
af this subsectian.

(2) The High Court may, before making an order under subsection (1),
direct that notice of the application be given to such persons as it thinks
fit or direct that notice of the application he published m such manner
as it thinks fit. or both.

(2A) Where an application 1s miade to the High Court for an order
under paragraph (i} of subscction (1). the High Court may grant the

order—
(a)

(b,

where the High Court is satisfied that the person has refused or
failed to do the required act or thing, whether or not it appears
to the High Court that the person mtends to again refuse or
fail, or continue to refuse or fail, to do the required acr or
thing; or

where it appears to the High Court that in the event that such
an order is not granted it is likely that the person will refuse or
fail to do the required act or thing, whether or not the person
has previowsly refused or failed to do the act or thing and
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whether or not there is any imminent risk of damage to any
person if the person required to do such act or thing refuses or
fails to do so.

(2B) Where an application for an order under subsection (1) is made
by ‘the Commission or a stock exchange or 4 recognised clearing house
or any person duly authorised by the Commission, or a stock exchange,
or a recogmised clearing house, the High Court shall not, as a condition
of the grant of the order, require any undertaking as to damages to be
given by or on behalf of the Comumission. a stock exchange or a recognised

clearing house

1) A person appointed by order of the High Court under subsection
a receiver of the property of a dealer or a fund manager—

may require the dealer or the fund manager, as the case may be,
to deliver to the receiver any property of which he has been
appointed recetver or to give to the teceiver all information
concerning that property that may reasonably be required;
may acquire and take possession of any property of which he
has been appointed receiv
(¢) may deal with any property that he has acquired or of which
he has taken possession in any manner in which the dealer or
a fund manager might lawfully have dealt with the property;
and

has such other powers in fespect of the praperty as the High
Court specifies i the order.

(1)

(

E

(b

(d

(4) In paragraph (ff) of subsection (1) and subsection (3). “property”,
in relanon to a dealer or a fund manager, includes monies, securities, and
documents of ute to securities or other property entrusted to or received
on behalf of any other person by the dealer or another person in the course
of or in connection with the business of the dealer or the fund manager.

(4A) The Commission or a trustee appointed by an order of the High
Court under paragraph (gg) of subsection (1)—

(a) may require any person to deliver to the Commission or trustee
any securities specified in the order or to give to the Commission
or trustee all information concerning the securities that may
reasonably be required;

(b) may acquire and take possession of the securities:

(¢) may deal with the securities in any manner as it deems fit; and

(d) shall have such other powers in respect of the securities as may
be specified by the High Court in the order.

(4B) The proceeds of the dealing in or disposal of securities under
paragraph (gg) of subsection (1) shall be paid into the High Court, and
any person cluming to be beneficially entitled to the whole or any
part of such proceeds may. within thirty days of such payment into the
High Court, apply to the High Court for payment out of the proceeds
to him,
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(3) A person who contravenes or fails to comply with—
(a) an order under subsection (1) that 15 applicable to him:
(b) a requirement of a receiver appointed by order of the High
Court under subsection (1); or
() a of the Ci 8 or trustee appointed by order
of the High Court under paragraph (g¢) of subsection (1)

commits an offence ahd s hable on convicton to 4 fine not exceeding
one million ringgit or to imprisonment for a term not exceeding ten years
or to both.

(6) Subsection (3) does not affect the powers of the High Court in
relation to the punishment of contempt of court.

(7) The High Court may rescind, vary or discharge an order made by
it under this section or suspend the operation of such an order.

100A. Application for winding up

(1) Notwithstanding the provisions of the Companies Act 1965, if a
person referred to in subsection (1) of section 100 is a company, whether
or not the company is being wound up voluntarily, the person may be
wound up under an order of the Court on the petition of the Commission,
a stock exchange or a recogmised clearing house, i accordance wath the
provisions of the Companies Act 1965,

(2) The Court may order the winding up on a peation made under
subsection (1) if the person referred to n subsection (1) of section 100~
(a). has held a hcence under this Actand that hicence has been
revoked or suspended; or
has contravened any rules or lisung requirements of the stock
exchange or rules of the recognised clearing house or has
contravened a provision of a securines law, whether or not that
person has been charged with an offence in respect of the
contravention, or whether or not the contravention has been
proved in prosecution.

()
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Notice of Director’s Interests in Shares under s 135 of Companies
Act 1965 for Newly Appointed Director

The Company Secretary

Dear Sir

NOTICE OF DIRECTOR’S INTEREST UNDER SECTIONS
135 & 131 OF THE COMPANIES ACT, 1965

In complance with Section 135 of the Companies Act; 1963, T hereby
give natice s follows:

1. Interest in Shares, Debentures, etc.

The paruculars relating to shares, debentures, participatory interests, righs,
opuons, and contracts in accordance with the provisions of Section 134 are
as ser out below for inclusion in the Register of Direcrors’ Shareholdings,
ete;

Direct Indirect Date How held
Incerest Interest | o agrecrent or | Gy holder m | Consideration
(units & %) (units & %) teuse for through ity
nonjiiee vight

event resilting 10 hecome
enury cequired | Tolder diroigly
w0 be emter lna | aptions or
regster comtracts w0
pucliase ot
holder)

In the
company
Shiszes

Debientares

Partipitors
Literests

Righes

Optiois
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In related
corporation|
Shares

Prehentures

Paricipiters
Inreresrs

Raght

Optians

2. Interest in contracts, properties, offices, etc.

Purstant to section 131(4) of the Companies Act, 1963, 1 hereby give
gencral notice of my interest in the following offices and that [ am to be
regarded as interested in any contract which may, after the date of this
notice, be made or proposed to be made with the aforesaid company.

Name of corporation or firm Nature of interest

Office held Shares held

3. The date at which 1 will atrain the age of 70 years is
*(applicible only to public company)

4. Particulars of any directorstup of public companies or companies which
are subsidiaries of public companies

Name of public company or Date of Appointment
subsidiaries of public company
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Kindly update your Register of Dircctors’ Shareholdings, ete. and 1 hereby
authorise and instruct you to forward a copy of this notice to the members
of the Board and Kuala Lumpur Stock hange on my behalf.

Dated this day of .20

Yours faithfully,

[Directar’s name]
Note:
Pursuant to section 135 of the Companies Act, 1965

1. a notice i writing must be given by the director to the company
within 14 days after the date of becoming a director, or the date of
acquisition/change of interest in shares, debentures, participatory interests,
rights. option or contracts in the company or in a related corporation,
and partculars of any change thereof;
a director required to give notice of any matters relating to shares or
debentures which are listed on the official list of a stock exchange as
defined in the Securities Industey Act.1983 shall , on the day on which
he gives that notice, serve a copy of the notice to the stock exchange
and the stock exchange may publish, in any manner as it may determine,
any information contained in the notice.

[
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Notice of Director’s Interests in Shares under s 135 of Companies
Act 1965 for existing Director when there is a change in the
interest

The Company Sceretary

Dear Sir

NOTIFICATION OF CHANGES IN DIRECTOR’S INTEREST
PURSUANT TO SECTION 135 OF THE COMPANIES ACT,
1965

In compliance with Section 135 of the Companies Act, 1965, 1 hereby
give notice of changes to the particulars relating to my following interest:

1. Description (class & nominal value):

2. Parnculars of changes

Acquired/ Date of change No. of shares  Price
Disposed transacted
(BRM)

3. Circumstances by reason of which change has occurred:
4. Nawure of interest:

5. Consideration (if any):

6. Total no. of shares after change

Direct (units)

Direct (%)

Indirect/deemed interest (units)
Indirect/deemed interest (%)

Kindly update your Register of Directors’ Shareholdings, ete and I hereby
authorise and instruct you to forward a copy of this notice to the members
of the Board and Kuala Lumpur Stock Exchange on my behalf.

Dared this day of .20

Yours faithfully,
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To:

Forae 29A

Companies Aer 1965 Section 69E(1)
NOTICE OF INTEREST OF SUBSTANTIAL
SHAREHOLDER

(Name of Company)

*1/*We hereby give notice that *1/*we *am a/*are substantial shareholder(s) and *1/

*we give below the information, particulars and circunistances s required by

section
(9E-
i of
Name Company No. :
Address Nationality
Full Particulars of Voting Shares
Dare Name and addtess| No of shares | Full particulars of each interest and of
nterest of registered | or amount of | circumstances by reason of which the
Acquired+ holder# stocki@ substuntial shareholders has interests
Dated this . day of L2000,

Signature of Substantial
Shareholder##

35 uapplicable
1 2 peryon wits o substantial shaseholder oo the due on which. he

new Distion 3A of Part

IV of the Companies Act. 1965 came o operation. the date the wterest is aequired Should

The siame ind addrews of eich person, regiseered s halder of the vomng:shures 1 wiuih the

interest i held st he stated. 17 none. stare avcordingy

* Siike vur which
&

be thar dite.
@

interest i held

S Plewse secsection 6Aof the Companies Act. 1963 i relaion 1o the definition

PRI

4 persois by an interet in o share and roglian 8B of these Regul
## It the substantul sharebolder is o body. corporate, tis notice <dill be
secreraty of the body corporitc

Whe ehe shares are o different clises siare clearly the ciss of vormg shares in which the

teHSE in

ction 69H of the Companies A, 1903 s regards cireurmtinces by reasan of which

80

e
d by director or



Appendix 4 81
Foiu 298

Companies Act 1965 Section 69F(1)
CHANGE IN THE INTERESTS OF SUBSTANTIAL
SHAREHOLDER

To: (Name of Company)

*1/*We herehy give notice chat there s a change in *my/*our interest and 1/*we give
below the information, particulars and circumstances as required by section 69F

Particulars of Suk
Name 1/C No. Passport Na
Address Nutionality
Full Particulars of Change in Interest
Date of | No. of Shares Name of Total No. of Circumstances by
Change amount of registered | shares or amount|  reason of which
stock acquired | holder# of stock held change has
or dispased+ after change@ occurreds
Dated ths iy of ea 2000,

Signature of Substantial

Sharcholder## |

* Srike it whiciever by inapplivable “
+ Where a subyanmal shareholder an a company sequires of dispises of Soting shares i the

company. dhere shall be decmed w0 be o change i the mterest ar interests of the substantal

sharcholder
#  The mme and address of cachperson segistered & holder 86 the voring sliares m shich were

dequireld o disposed mwist be seired. I none, sate accordingly.
@ State e caral stmuber and deseripion of votmg shares i which intereses] s held afier the

chinge.
3 Pleasw see section 69F(3) and section 69H(6) of the Companies Act. 1903 with regards

sircimstgnee by reson of which the change has occurred and regulanon SI of these Reglitions
2

I8 the. subsiantial sharcholder 1 4 body Carporate. dis fogice shall be sgned by 1 di
secretury of the body corporite

wtor ar
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Fornm 29C
Companies Act 1963 Section 69G(1)
NOTICE OF PERSON CEASING TO BE
A SUBSTANTIAL SHAREHOLDER
To (Name of Company)
*[/*We hereby give notice that *I/#we have ceased to be a substanial sharcholder(s) and

*1/*we give below the information, particulars and circunsstances as required by scction
69C:-

of ial Sharehold:
Name 1/C No./Passport No.
Aldress Nationality

Particulars of Cessation

Date of No of shares Name of Full particulars of circumstances by
Cessation | or amount of | registered reason of which a person ceases to
stock(@ holder# be a substanaal sharchalders
Dated this . dayof . 2000

Sharcholder##

Steske oun whichiever 1 mapplicable

State the sumbier and discriprion of vating shire diposed of

# The mume nd addnes of each person regtered as the halder of the varing shares that are
disposed of muse:be stated 1F none. state accordingly

S Please see section 69G(1) nd section 6IH(C) of the Compuities Act, 1965 withy rendy 10 the
crcunistances by reaon of which -« peron has ceased o he 4 sabstanzal sharcholder and
regulition SBof these Reguhanons.

a0 1f the foriner subseanual duareholder i a hods corpori

or seeretiry o the hady cnrporare

. this notice shall e signed by o dinctor
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SCHEDULE 1

Securities Tdustry (Reporting of Substantial
Sharcholding) Regulaons 1998

{Subregulation 8(1))

NOTICE OF INTEREST OF SUBSTANTIAL
SHAREHOLDER

To “The Securines Commission

*/*We hereby give notce that *1 am a /*we are substantial sharcholder(s) of
(name of the listed company)  and *1/%we give the following information:

Particulars of Substantal Sharcholder

Nume: 1.C. No/Passport No.:

Address: Nationality:

Full Particulirs of Voting Shares

Date interest  |Name and address| No. of votng | Circumstances by reason
acquired+ of registered shares# of which the substantal
holder(s)++ sharcholder has interest##

Dated thig day of 2000,

Signature of Substantial Sharchalder®*

Strtke our whichever i napplicable

+ 04 person was 4 substantial sharehalider on the date on which thse Regulagon came into
operation, the date the interest is acquired should be that date

++ The mame and address of each person regnstered s 3 halder of the voting shates in whicli the
interest 16 held st be stated. It none. state aceordingly. 1t the substantal sharcholder i 4 bare
trustee, w0 state pecordingly:

= 1f the shares are of difierent classés, state clearly the class of voring shires i which the interest
3o held, I the substatial shareholder 1s o bure rustee, o state. the particulars of the sharcholding
of each heneficial owne

## Please see regulanon 6 of these Regulitions in reliuon o the définition of “interest it 1 voting
™ s reinds ciseumstanees by reason of which i persan has an eerest i 1 voting share.
1t the subsennial sharcholder s 3 bare frustee, t <eare abo the partculars of ech heneficul
awner as required under sibregalition TA(3) of these Regulations

% [ dhe bstuncal shareholder 15 o body conporate. this monwe shall besygmed by o directon or

secretary of the body corporae

83
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SCHEDULE 2

Secuntiey Industry (Reéporting of Substantial
Shurcholding Regulunans 1998

(Subregulation 9(1))

NOTICE OF CHANGE IN THE INTERESTS
OF SUBSTANTIAL SHAREHOLDER

To :The Sccurtes Commtission

*/*¥We hereby give notwe that there is a change in *my/*our mterest 1n _(name of
the listed company)  and *1/*we give the followitig information

Barticulars of Substantial Shareholder

Nume LC. Now Pasport. No-:

ddress: Natiorlity

Full Particulars of Change in Interese

Due | No of voting | Name and | Towl no of | Circumstances by
of change |shares dcquired|  address of | votng shares rewson of which
ar disposeid+ | rogistered held afrer change has

tolder(s)+ +

vccurred#4

Pured. this day of 20000

Signattire of Substantisl Shareholders=

Stk ottt whicheser  papplicale
sbsantial o

reholider 0 company scquires or disposes of vamng shires i the company
deemest w he o hange m the snrerest o nterests o the substuntial shagebolder
1 the substaripul shaseholler is 4 e e, w tite the partcilats of the shapcholding of each
il swiner swhose shares have heen, acquired. or disposed u.

The pame aod bdtes of each person registered a3 Holder of die votige shies which swere
deguired g dispuosied st be stated. 1 none. staie accordingle 1t the substntial sharcholler i
 Bate tmtee, o swite acconfingly

State the ronl number and descrspuon of votite shates - which interots) i+ held atter the
Vg s occurred, I the bt dureholder s hire mitee. w0 st the particulans of
areholding of each beneficisl awner

Messe soe subregalition 9031 of these Regulagons i« reginds diniuintmess by reason of which
thae chnie T oceurred 1F e substantial starcholder is o bare trpster, o it i the parmeulan
oft e beneticul as required ander subreilanon 7AQ) of these Regalaons,

18 the subcinnial shurcholder i & body corprate. this sanice shall be signed by 4 divécrr of
ccretiry of thie bisdy corporite
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SCHEDULE 3

Securities Industry (Reparting of Substantial
Shareholding) Regulations 1998

(Subregulation 10(1))

NOTICE OF PERSON CEASING TO BE
SUBSTANTIAL SHAREHOLDER

To i The Securitics Commission

*1/*We hereby give wotice that *1/*we have ceased to be a substantial shareholder(s)
of _{name of the lsted company)  and *I/*we give the following infhriiation:

Particulurs of Substanual Sharcholder

Nanie: LC. No/Passport No.:
Addrex: Natioriality:
Full Particiilany of Cessation
Date of No of votng  |Name and address| Circunstances by reason
cessition shatest of registered of which a person
holder(s)# censes to be a substantial
sharcholder

Dated this day of 20000,

Signature of Substantial Sharcholders*

* Surtke out whichever s inapphedble

Seaee the nuntber and deseripuon of voung shares disposed of 1 the substantal shyseholder 1
4 bare thiistee. 10 state the parneulars of thie sharcholding of the heneficil owner whose o
fave heen dipned of

The e and address of each person registered as 4 holder of the varmg shares whichh were
dispiosed sust e seated. 1 none, state o condingly, 1 he substuntial shrcholder i 3 bure teusee,
10 st gecordingly

# 1 the furner bl shareholder is 4 body corporate. this porce shall be signed by 4 direcion

"

w

1 orsecretary of the bady corporare.
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